
University at Buffalo School of Law University at Buffalo School of Law 

Digital Commons @ University at Buffalo School of Law Digital Commons @ University at Buffalo School of Law 

Other Scholarship Faculty Scholarship 

1-1-2013 

Do Good to Get Barred: The New Empire State Pro Bono Do Good to Get Barred: The New Empire State Pro Bono 

Requirement’s Potential Impact on Environmental Law Requirement’s Potential Impact on Environmental Law 

Practitioners Practitioners 

Kim Diana Connolly 
University at Buffalo School of Law, kimconno@buffalo.edu 

Follow this and additional works at: https://digitalcommons.law.buffalo.edu/other_scholarship 

 Part of the Environmental Law Commons, and the Legal Ethics and Professional Responsibility 

Commons 

Recommended Citation Recommended Citation 
Kim Diana Connolly, Do Good to Get Barred: The New Empire State Pro Bono Requirement’s Potential 
Impact on Environmental Law, N.Y. Envt'l Law., Spring–Summer 2013, at 34. 

This Article is brought to you for free and open access by the Faculty Scholarship at Digital Commons @ University 
at Buffalo School of Law. It has been accepted for inclusion in Other Scholarship by an authorized administrator of 
Digital Commons @ University at Buffalo School of Law. For more information, please contact 
lawscholar@buffalo.edu. 

https://digitalcommons.law.buffalo.edu/
https://digitalcommons.law.buffalo.edu/other_scholarship
https://digitalcommons.law.buffalo.edu/faculty_scholarship
https://digitalcommons.law.buffalo.edu/other_scholarship?utm_source=digitalcommons.law.buffalo.edu%2Fother_scholarship%2F80&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/599?utm_source=digitalcommons.law.buffalo.edu%2Fother_scholarship%2F80&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/895?utm_source=digitalcommons.law.buffalo.edu%2Fother_scholarship%2F80&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/895?utm_source=digitalcommons.law.buffalo.edu%2Fother_scholarship%2F80&utm_medium=PDF&utm_campaign=PDFCoverPages
http://rightsstatements.org/vocab/InC/1.0/
http://rightsstatements.org/vocab/InC/1.0/
http://rightsstatements.org/vocab/InC/1.0/
http://rightsstatements.org/vocab/InC/1.0/
mailto:lawscholar@buffalo.edu


Do Good to Get Barred: 
The New Empire State Pro Bono Requirement and Its 
Potential Impact on Environmental Law Practitioners 
By Kim Diana Connolly 

From the start, these responsibilities of 
the profession must be a part of every 
lawyer's DNA-to support the values of 
justice, equality and the rule of law that 
make this state and this country great.1 

Aspiring attorneys sitting for the New York State 
bar examination in the summer of 2014 or thereafter will 
be required to affirm they have completed 50 hours (or 
more) of pro bono legal work before they will be admit
ted to practice.2 The subject of much discussion,3 this new 
mandate, issued in 2012 by New York Chief Judge Jona
than Lippman,4 is intended to benefit the profession by 
increasing access to legal services while providing aspir
ing attorneys with both experience and exposure to social 
justice issues.5 The mandate can be satisfied only by "law
related" work6 that is "performed under the supervision" 
a law school faculty member (full time or adjunct), an 
admitted attorney in the jurisdiction where the work is 
performed, or (for clerkships) a judge or an attorney em
ployed by the court system.7 

Students interested in pro bono service in the envi
ronmental area will have opportunities to serve, but given 
the specialized nature of such practice and the parameters . 
of the new rule, these opportunities may require invest
ment in creating or modifying opportunities by both 
those seeking the credit and the licensed attorneys or 
other approved persons supervising them. Nevertheless, 
under this new rule, attorneys in agencies, public interest 
and private practice may have occasion to get involved in 
meaningful pro bono projects with law students over the 
years ahead. 

This article begins by noting the history of pro bono 
work in the legal profession, and briefly explores its cur
rent place among legal practitioners and law students. 
It then surveys New York's new mandatory pro bono_ 
rule itself. The article closes with some observations and 
predictions about this new mandate for those who might 
seek to complete that work performing pro bona environ
mental law and related matters. 

Pro Bono in History and Context 
As law librarian Marlene Coir has noted, "the debate 

over which kind of legal aid and how much access to 
justice should be provided for those who cannot afford 
legal representation has continued for decades."8 Indeed, 
things are little changed from 1991, when Justice Sandra 
Day O'Connor remarked: 

While lawyers have much we can be 
proud of, we also have a great deal to be 
ashamed of in terms of how we are re
sponding to the needs of people who can't 
afford to pay our services. On the one 
hand, there is probably more innovative 
pro bono work being done right now than 
at any time in our history; on the other 
hand, there has probably never been a 
wider gulf between the need for legal ser
vices and the availability of legal services.9 

Recent data-backed analyses of access to civil le-
gal services demonstrate that poor and middle-income 
people lose out when it comes to lawyers. As the Legal 
Services Corporation's 2009 report titled Documenting 
the Justice Gap in America: The Current Unmet Civil Legal 
Needs ofLow-Income Americans stated, "[t]here is now a 
substantial body of knowledge demonstrating that only a 
fraction of the legal problems experienced by low-income 
individuals is addressed with the help of an attorney."10 

Likewise, the Consortium on Access to Justice's Access to 
Justice: An Agenda for Legal Education and Research states 
that "[f]or decades, bar studies have consistently esti
mated that over four fifths of the individual legal needs 
of the poor and a majority of the needs of middle-income 
individual[] Americans remain unmet."11 Chief Judge 
Lippman intends that this new requirement address some 
of those needs.12 

Scholars view motivations for pro bono service in dif
ferent ways. In an interesting analysis of the evolution of 
pro bono work, Professor Russell Pearce concluded that 
while traditional concepts of lawyering meant attorneys 
"always placed the good above self-interest ... [t]he pro 
bono lawyer serves the public primarily in her pro bono 
work. Otherwise, she is a hired gun for her clients. This 
distinction mirrors the shift in ideology among elite law
yers in the past generation."13 Professor Deborah Rhode 
has for years called for a re-visioning of pro bono, stating 
that a: 

[T]rue commitment to pro bono service 
implies much more than the modest con
tributions of funds or time that are at issue 
in most bar ethical debates. The profession 
not only must support workplace and 
educational initiatives that will encourage 
charitable efforts, it must also direct some 
of those efforts to broader reforms in the 
delivery of legal services. 14 
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Regardless of the motivation, however, pro bono is now 
mandatory for those who want to be admitted to practice 
law in the State of New York. 

Although a number of critics suggest that pre-ad
mission is not good timing in terms of a pro bono experi
ence,15 given the current professional market and the time 
it takes to start a successful practice, the choice to limit 
pro bono work early in one's career might be wise for 
some attorneys. As Gerald Goldberg suggests, it might be 
"important to be settled into one's career before undertak
ing the pro bono commitment. Once you start, you can't 
drop the ball. It is important to have your professional 
affairs in order so that you can give your pro bono case 
or cases full attention, just like the fee-paying cases."16 

Of course, well-organized newly admitted attorneys may 
still be able to find time for pro bono work. 

There are those who b~lieve exposure to pre-admis
sion pro bono work is vital to the future of the legal pro
fession: 

It is not excessively dramatic to say that 
a full appreciation of [community legal 
service] in all elements of our society may 
well be necessary to achieve the kind of 
stability and fairness that we all want. 
Professionalism among lawyers can 
properly be asked to lead us in that direc
tion, and to be active about it.17 

This sentiment is in line with the Chief Judge's Advisory 
Committee's observations about the new requirement 
presenting: 

[A] great opportunity for the legal profes
sion, organized bar, legal services provid~ 
ers, and all those devoted to improving 
the access to justice to work with law 
schools and their students to participate 
in a statewide initiative to imbue fu-
ture generations of lawyers admitted to 
practice in New York State with the com
mitment to pro bono and public service 
work.18 

As explored above, commitment to pro bono service has 
been '.t mantra of the legal profession for a long time. 
But it is also a modern view held by practicing lawyers. 
The American Bar Association's Model Rule 6.1 directs 
that "[e]very lawyer has a professional responsibility to 
provide legal services to those unable to pay."19 As ad
opted locally in 2005,20 New York elected to substitute 
aspirational, rather than mandatory, language, and to set 
the suggested hours at 20 per year.21 The ABA's model 
rule suggests 50 hours per year, and defines pro bono to 
include" .. .individual and class representation, the provi
sion of legal advice, legislative lobbying, administrative 
rule making and the provision of free training or mentor
ing to those who represent persons of limited means."22 

New York's rule has a slightly modified definition of pro 
bono for those already admitted to practice: 

(1) professional services rendered in civil 
matters, and in those criminal matters for 
which the government is not obliged to 
provide funds for legal representation, 
to persons who are financially unable to 
compensate counsel; 

(2) activities related to improving the ad
ministration of justice by simplifying the 
legal process for, or increasing the avail
ability and quality of legal services to, 
poor persons; and 

(3) professional services to charitable, 
religious, civic and educational organiza
tions in matters designed predominantly

23to address the needs of poor persons. 

As discussed below, the work encompassed by the 
new pre-admission pro bono rule is even broader. It en
visions many types of opportunities designed to expose 
future lawyers to meaningful work while also making 
achievement of the mandate more feasible for bar appli
cants.24 

The New Pro Bono Rule 
In January 2013, Section 520.16 was added to Part 520 

of the Rules of the Court of Appeals for the Admission of 
Attorneys and Counselors at Law.25 Titled Pro Bono Re
quirement for Bar Admission, this new requirement directs 
that "every applicant admitted to the New York State 
bar on or after January 1, 2015 ... shall complete at least 
50 hours of qualifying pro bono service prior to filing an 
application for admission with the appropriate Appellate 
Division department of the Supreme Court:"26 Applicants 
will be required to submit affidavits showing compliance 
with the requirement.27 

In September 2012, the Advisory Committee on New 
York State Pro Bono Bar Admission Requirements issued 
its Report to the Chief Judge of the State ofNew York and 
the Presiding Justices of the Four Appellate Division Depart
ments.28 The Advisory Committee issued a series of rec
ommendations29 that shaped the final rule: 

A. Qualifying work must be law-related; 

B. Law-related work can be performed 
in law school or in an employment 
setting so long as completed before 
application for bar admission; 

C. Requirement is effective now for 
first- and second-year law students; 

D. Qualifying work can be performed 
outside New York; 
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E. Mandatory supervision is essential; 
and, 

F. Qualifying work is an essential part 
of education and should not be de
ferred until after admission. 

The definition of "qualifying pro bona work" starts with 
work "performed in the service of low-income or dis
advantaged individuals who cannot afford counsel and 
whose unmet legal needs prevent their access to justice" 
or involves working for non-profits organizations or "the 
court system or federal, state or local government agen
cies or legislative bodies."30 The court has identified law
school-sponsored clinics "that provide legal assistance to 
those who cannot afford representation," certain extern
ships or internship placements,31 and a limited number 
of other opportunities as appropriate for fulfilling the 
requirement.32 

There are, of course, unanswered questions about this 
new requirement. In addition to a thorough "Frequently 
Asked Questions" document issued by the court,33 many 
New York law schools have responded with helpful docu
ments and websites for students and others.34 Likewise, 
legal research providers have indicated a willingness to 
allow students to use their services for free to complete 
the pro bona requirement, even over summers or after 
graduating from law school.35 While it will doubtless take 
some time to iron out the kinks, the new pro bona rule 
as designed should not overburden the justice system 
and should provide some helpful legal resources in most 
cases. 

Completing the Pro Bono Requirement Doing 
Environmental Law Work 

In seeking to meet the new pro bona requirement, 
some law students or new graduates may seek to do en
vironmental and related work. Environmental law is a 
multifaceted, dynamic and complex area of practice.36 It 
is highly politicized,37 and in many cases involves distinct 
"sides."38 Its nature, therefore, makes the practice rife 
with opportunities to make mistakes.39 

This might explain why generalized sites that focus 
on pro bona. opportunities tend not to list "environmen
tal" as a prfmary practice area and offer few, if any, envi
ronmentally focused activities.40 But the nature of envi
ronmental law does not mean that meaningful pro bona 
work in the environmental arena is not available. 

Most private firms with an environmental law prac
tice focus attorney pro bona work outside traditional 
practice realms. For example, one of the largest national 
environmental law firms, Beveridge and Diamond, focus
es its work in areas such as AIDS, migrant workers, and 
political asylum, and other non-environmental w?rk.41 

There is, nevertheless, precedent for attorneys domg 
some significant environmentally focused pro bona work 

while in private practice. For example, Don Baur and as
sociates in the energy, environment and natural resources 
practice area at the law firm Perkins Coie helped secure 
the domestic and international permitting necessary to 
the release of the famous whale Keiko,42 featured in "Free 
Willy."43 

The reality is that actual, perceived or potential con
flicts are likely to arise in many environmental practices,44 

so pro bona matters in such a setting must be carefully 
chosen. This is also true for those who practice as govern
ment attorneys, though John Cruden (currently President 
of the Environmental Law Instittite),45 who prioritized 
government pro bona when he was president of the D.C. 
Bar and deputy assistant attorney general of the Depart
ment of Justice's Environment and Natural Resources 
Division in 2005, remarked that "we still need to break 
through the myth that government attorneys cannot par
ticipate in pro bona work."46 

There are also challenges on the other "side" of en
vironmental practice. Few public interest environmental 
organizations have in-house counsel, so those seeking 
pro bona hours would need to recruit a qualified supervi
sor to help them if they wanted to satisfy the pro bona 
requirement in such a setting. There may be ways that 
environmental groups can facilitate connections, such as 
the model for connecting environmental lawyers with 
community groups seeking pro bona work presented by 
the Massachusetts Environmental Justice Assistance Net
work.47 

In fact, during the height of the activity on environ
mental justice, a coalition of groups including several sec
tions of the American Bar Association issued a Directory 
of Pro Bono Legal Services Providers for Environmental 
Justice.48 The directory provided "information about law 
school programs (including clinics), non-profit organiza
tions, law firms and individual lawyers, and Legal Ser
vices offices ... " who had indicated willingness and ability 
to provide pro bona assistance on environmental justice 
matters.49 Such clearinghouse operations will likely ex
pand in'New York, as will centralized locations to help 
encourage and direct pro bona, such as that run by Legal 
Services of NYC.50 There are existing clearinghouses for 
information on pro bona opportunities statewide, such 
as the one run by a coalition including the New York Bar 
Association,51 but they tend not to have an environmental 
focus. This could change if lawyers and others with inter
est in supporting environmental pro bona were to invest 
time and resources in forming such opportunities. 

Conclusion: "Good Lawyering and Lawyering for 
the Good" 

Change is often challenging. The changes imposed by 
the new pro bona requirement will, of course, take some 
time to become part of the normal course of things in 
becoming an admitted attorney in the State of New York. 
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Engaging those already in practice could help move the 
process along. As Nelson P. Miller writes in the introduc
tion to his 2012 book BUILDING YOUR PRACTICE WITH PRO 
BONO, "[p]ro bono practice challenges lawyers to build 
new skills, use new tools, and form new relationships 
with new service communities."52 

If there is sufficient engagement from the entire bar, 
more quickly than some might anticipate, this new re
quirement could come to benefit all stakeholders: those 
in need of legal services, those seeking to become good 
lawyers, and others in the profession. In other words, as 
research on mandatory pro bono in law schools suggests, 
there are "distinct narratives of the meaning of pro bono: 
good lawyering and lawyering for the good."53 Both can, 
and I hope will, be achieved in the years ahead in New 
York. 
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