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MAKING PEDOPHILES TAKE THEIR MEDICINE:
CALIFORNIA'S CHEMICAL CASTRATION LAW
Kathryn L. Smith*

INTRODUCTION

A crowd stood in front of 42 Riverview Place - a modest
home in an urban neighborhood on the westside of Rochester, New
York. The crowd was composed of mostly African Americans...
and mostly mothers. They were joined by a number of local
politicians. Television cameras stood off to one side, taping the
event for their local news stations. In the distance, a police officer
sat in his car quietly watching the scene.
The crowd was quiet. Neighbors gathered in small groups
and chatted, nervously glancing at the house from time to time.
Others walked in a narrow oval in front of the house carrying signs
that spoke their rage. "You're not welcome here." "This is where
the 'bad' man lives." People were angry and tensions were high.
From the house there came no indication that anyone lived
within. No one pulled a curtain aside to peak at the crowd. No one
answered the press' knocks on the door.
The house was temporarily home to Thad Alden. Alden
was convicted of molesting two teenage boys in 1990 and served
five years in a state prison. The New York State Department of
Parole moved Alden to the Rochester neighborhood after his
release from prison as part of a half way program to transition
" B.A., Wells College, 1983; M.A. (political management), Graduate School

of Political Management at Barouche College, 1988; J.D., State University of
NewYork at Buffalo, 1998. I would like to thank Abbie Chessler for her advice
in writing this article. I would also like to thank my parents, Thomas and
Marion Smith, as well as Hilary Garrett, for their years of ceaseless support,
love and guidance.
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former convicts from prison back to the community. Riverview
Place was the Department's third attempt to place Alden in a
residential setting. Community outrage became so heated in the
first two locations the department was forced to abandon the sites.
Alden was joined in the house by a Catholic priest volunteering to
work with Alden during his transition from jail to community.
When word of Alden's placement in the neighborhood
spread through the close-knit community, local residents were
outraged. They commenced a daily vigil at Alden's home. They
held press conferences. They lobbied their elected officials. They
demanded - for the sake of their children - that Thad Alden
leave their neighborhood.
Within one week, Thad Alden was moved to an
undisclosed location in down state New York.' The Department of
Parole stated that it moved Alden because of concerns for his
safety.
The experience of Thad Alden illustrates America's
absolute intolerance for child molesters. As a result of this

intolerance, American prisons are inundated with sexual offenders;
in 1990, one in six inmates in state and federal prisons was a
convicted sex offender.2 With extraordinarily high rates of

recidivism among sex offenders,3 the criminal justice system finds
' The account of Thad Alden's experience comes from press accounts of the
events (see Rochester Gannett News Papers, May 5, 7, and 9, 1995) and the
author's personal observations.
2 Daniel Goleman, Therapies Offer Hopefor Sex Offenders, THE NEW YORK
TIMEs, April 14, 1992, at Cl.
' Kimberly A. Peters, Chemical Castration:An Alternative to Incarceration,
31 DUQUESNE L. REV. 307, 314 (1993) ("59% of individuals treated by
incarceration alone repeat their crimes."); William L. Baker, Castrationof the
Male Sex Offender: A Legally Impermissible Alternative, 30 LOYOLA L. REV.
377, 395 (1984) ("It was found that prior to anti-hormone treatment, sex
offenders maintained a recidivism rate of close to 100%.").
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itself in the difficult quandary of what to do with these "incurable"
criminals.
Finding that traditional prison sentences fail to keep most
child molesters from repeating their crimes, state legislators have
begun to pass a variety of "get tough" measures for pedophiles.
Legislative efforts include sex offender registration laws, public
notification laws (more commonly known as Megan's Law),
sexual predator laws that confine sexual predators to mental
institutions, and "chemical castration" laws.4
California was the first state to pass chemical castration
legislation and on January 1, 1997 the law went into effect.
Florida, Michigan, Massachusetts, Missouri, Texas, Washington
and New York have all drafted their own versions of chemical
castration bills.5 The California legislation requires repeat child
molesters be injected with a testosterone-reducing drug, DepoProvera, as a condition of parole.
Depo-Provera, as a sexual suppressant, effectively prevents
pedophiles from re-offending. However, despite Depo-Provera's
status as a "cure," this note argues that chemical castration laws
should not be enacted. First, as demonstrated by the California
statute, state legislatures lack sufficient expertise about the disease
of pedophilia to effectively legislate a complex and experimental
medical treatment as a criminal punishment. Second, California's
law does not pass constitutional review under the Eighth, First and
Fourteenth Amendments.
This is not to say that Depo-Provera does not have a critical
role in the treatment of child molesters. For people like Thad
Alden - and for his victims - hormone therapy may be the only
solution. However, the medical benefits provided by Depo-Provera
cannot and do not transform the drug into an appropriate criminal

' See Robert E. Freeman-Longo, The Treatment of Sex Offenders: Reducing
Sexual Abuse in America: Legislative Tougher Law or Public Education and
Prevention,23 N.E. J. ON CRIM. AND CIV. CON. 303 (1997).
5 See Craig Turk, Kinder Cut, THE NEW REPUBLIC, August 25, 1997, at 12.
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sentence. Equating medical treatment with criminal punishment is
a slope too slippery to justify.
Part I of this paper describes pedophilia, its nature and its
theoretical causes. Part II will inquire into the efficacy of
testosterone reducing drugs as a treatment for Pedophilia. Part III
explores the content and application of California's legislation and
part IV identifies and addresses the constitutional issues that arise
when legislatures and courts compel medical treatment as a
criminal sentence.

I.

UNDERSTANDING PEDOPHILIA AND ITS CAUSES

A.

Clinical Defimitions

Clinicians' definitions of pedophilia vary. One broad
definition of a pedophile is "an older person whose conscious
sexual desire and responses are directed, at least in part, toward
dependent, developmentally immature children and adolescents
who do not fully comprehend these actions and are unable to give
informed consent." 6 The Council on Scientific Affairs of the
American Medical Association defines sexual child abuse as the
"exploitation of a child for the gratification or profit of an adult."7
This definition opens the possibility that a child pornographer, who
does not have sex with a child, may be defined as a child molester
Pedophilia, which means literally, love of children, is
considered to indicate a mental disorder. 9 The American
6

GEORGE W. BARNARD, M.D., THE CHILD MOLESTER 7 (1989) (quoting R.I.

Lanyon, Theory and Treatment in ChildMolestation,JOURNAL OF CONSULTING

CLINICAL PSYCHOLOGY 54, 176 (1986)).
7

Id. at 8.

8
9

Id.
Id.
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Psychiatric Association defines specifies the criteria of the mental
disorder:
A. Over a period of at least six months, recurrently
intense sexual urges and sexually rousing fantasies
involving sexual activity with a prepubescent child
or children (generally age 13 or younger).
B. The individual has acted on these urges, or is
markedly distressed by them.
C. The person is at least 16 year old and at least 5
years older than the child or children in A.' °
One can see how the definition of "pedophile" can
significantly impact its treatment as both a medical condition and a
crime.
B.

Pedophilia's Pervasiveness

Although precisely estimating the number of pedophiles in
American society is difficult, available research tells us that child
sexual molestation is an all too common occurrence."
The number of sexual abuse cases reported in the United
States each year ranges from 100,000 to 500,000.12 However one
study estimates that as much as ninety percent of sex crimes
against children remain unreported.' 3 If this prediction is correct,
the number of children who have been sexually assaulted by adults
10 Id. quoting AMERICAN PsYCHIATRIC ASSOCIATION,

DIAGNOSTIC AND

STATISTICAL MANUAL OF MENTAL DISORDERS (3rd ed. 1987).
" Problems of under reporting, inconsistencies in defining the

specific actions
that constitute sexual abuse, and different definitions of what age or other
attributes constitutes a "child" makes defining the problem of sexual abuse
against children practically impossible. See Dawn Fisher, Adult Sex Offenders:
Who Are They? WhyAnd How Do They Do lt?, in SEXUAL OFFENDING AGAINST
CHILDREN 3, 7 (Tony Moron et al.
12 BARNARD, supranote 6, at 3.

U3 FISHER, supranote 11, at 7.

eds., 1994) [hereinafter FISHER].
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may be almost as high as five million annually. Depending on how
an offensive sex act is characterized, studies estimate that
anywhere between 7% to 62% of American children have a sexual
encounter with an adult at least once before turning eighteen. 4
One reason why there may be so many child/victims is that
pedophiles are prolific; pedophiles will violate on average 76
children over the course of their lives. 5 Furthermore, sexual
attraction toward children is surprisingly common. A 1989 study
among college males found 21% "reported having some sexual
attraction to children." The majority of those respondents also
reported that they would attempt to have sex with a child "if they
could ensure they were not detected or punished."' 6
Evidence illustrates that perpetrators of sexual child abuse
are many in number... as are their victims.
C.

Pedophile Profiles

Developing profiles of child sex offenders, although
difficult, can be helpful in understanding pedophiles'
characteristics and their crimes. Although attempting to fit all
pedophiles into a single criminal profile would be impossible,
clinicians, throughout a long history of studying the condition,
have made the following general observations about pedophiles:

14

FISHER, supra note 11. See also Ashely Ames & David A. Houston, Legal,

Social and Biological Definitions of Pedophilia, ARCHIVES OF SEXUAL
BEHAVIOR 333, 334 (1990).

Ames & Houston, supra note 14, at 336. Incarcerated child molesters had on
average eleven more victims than the number for which they were prosecuted.
Id.
16 Id. at 5.
's
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" over half of pedophiles are still in their teens when they
begin to sexually molest children; 7
" sixty-seven per cent of pedophiles victimize girls, twelve
percent target boys and twenty per cent molest both
genders; 8
" fifty-nine percent engage in "assualtive behavior" that
involves physical contact with the child; fifteen percent
engage non-assualtive
behavior such as public
exhibitionism, and twenty-six percent engage in both kinds
of behavior;1 9
" twelve percent of pedophiles become sexually involved with
a family member, fifty-six percent act solely against nonfamily members and twenty-three per cent act against both
family and non-family members;2"
" the vast majority of pedophiles, eighty to eighty-five
percent, do not engage in forcible rape or violence during
their encounters with children; only a minority of sexual
encounters, fifteen to twenty percent, involve forcible rape.2
Clinicians have further broken pedophiles into two general
categories for diagnostic and treatment purposes. The first category
distinguishes between fixated and regressive pedophiles.22 The
second distinguishes between violent and nonviolent perpetrators.

17

Gene G. Able & Joanne L. Rouleau, Nature and Extent of Sexual Assault, in

HANDBOOK OF SEXUAL ASSAULT

9, 14 (W.L. Marshal, et al. eds., 1990)

(discussing the results of an extensive eight year study of 561 males seeking
treatment for their attraction to children).
"' Id. at 15.
19 Id. at 15-16.
20 Id. at 16.
21

SUSAN L. INGERSOLL & SUSAN

SEXUAL ABUSE 15

0.

PATRON, TREATING PERPETRATORS OF

(1990).

' Id.; see also BARNARD, supranote 6, at 38-40.
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1. Fixated v. Regressive Pedophiles
Fixated pedophiles are sexually attracted to children
throughout their lives. Generally, they are found to have docile,
passive, child-like personalities.' Furthermore, they do not have
"conventional" lives involving marriage, family or meaningful
relations with other age-appropriate adults. Fixated pedophiles
clearly prefer relationships with children.24
Fixated pedophiles show a slight preference for male
victims2 5 and are attracted to child-like body type of the child, not
'merely the child's chronological age.26 Therefore, a mature looking
eleven year old may not attract the pedophile's attraction, where a
physically immature sixteen year old might.
Fixated pedophiles are premeditative, persistent and
seductive in their approach to molestation.27 They seek out
opportunities to befriend children and shower their victims with
affection and friendship." Such pedophile's become experts at
romancing children.
Regressive pedophiles, by contrast, are not innately
attracted to children. Rather, regressive pedophiles turn to children
for sex as a maladaptive response to an extremely stressful event in
the offender's life such as divorce or job loss.2 9 Regressive
'

Id at 19; Ames & Houston, supranote 14, at 337.
Id at 16-19.
BARNARD, supranote 6, at 39.
Ames & Houston, supra note 14, at 340. The author suggests that it is the
biological age of the child-victim to which the pedophile is attracted, which may
differ from the "legal" age the law may use in defiming pedophilia as a crime.
For example, a man molests a twelve year old female believing her to be fifteen
- is he a pedophile or merely guilty of statutory rape?
24

27 INGERSOLL& PATrON, supra note 21, at 17-18.
28

Id.

29

Id.
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pedophiles are primarily attracted to age-appropriate adults."0 They
turn to children as docile and controllable substitutes for adult
sexual partners.31
Regressive pedophiles are more likely to assault girls32 and
more likely to assault a family member.33 Regressive pedophiles do
not persistently pursue children; large gaps of time may pass
between their assaults.34 Because regressive pedophiles act
sporadically, they will victimize fewer children than fixated
pedophiles. a5 Most importantly, because regressive are not innately
attracted to children, and do not identify themselves as people who
are attracted to children, they are much easier to treat.36
"Typing" offenders is considered crucial to their successful
treatment. 7 Fixated pedophiles are difficult to treat because their
attraction to children is so ingrained as part of their sexual
identity.3" Regressive pedophiles are considered easier to treat.3 9
Clinicians believe that regressive and fixated pedophiles should
receive different treatment by the criminal justice system.40 They
argue that it makes little sense to incarcerate regressed pedophiles
because their general attraction to children is an aberration rather
30 Id
31

Id.

32 INGERSOLL & PATTON, supranote 21, at 17-18.
33 BARRY M. MALETZKY, TREATING THE SEXUAL OFFENDER 20-21

(1991)

[Hereinafter MALETZKY].
34

Id

35 Id.

Pedophiles, who see their attraction to children as an ingrained part of their
sexual identity, tend to resist treatment limiting the success of psychological
efforts at reform. BARNARD, supranote 6, at 71.
37 MALETZKY, supra note 33, at 21-23; BARNARD, supra note 6, at 67 ("The
comprehensive assessment and diagnosis of the child molester is necessary in
order for the clinician to develop and implement a viable treatment plan.").
3' BARNARD, supra note 6, at 71.
39 INGERSOLL & PATrON, supranote 21, at 23.
40 Id. ("It does not make sense to lock up a regressed offender forever," but the
author argues that fixated Pedophiles present a greater risk for release into the
community).
36

132

BUFFALO PUBLIC INTEREST LAW JOURNAL

VOL. XVII

than an ingrained part of their sexual identity4 ' and they are
amenable to treatment. 2 By contrast, clinicians recognize that
fixated pedophiles present a greater threat to the community.43

2. Violent v. Non-violent Pedophiles
Another important distinction to be made when typing

pedophiles is the difference between non-violent offenders and
violent sexual predators or rapists.'
A rapist spontaneously forces himself on his victims with

no thought for the victims' desires. 45 A rapist's act is an expression
of rage, power needs and a desire for sadistic pleasure.46

Although some pedophiles may also be rapists or sexual
predators, the majority of child offenders are, in fact, not
Id.
Id.
43 Id.
" Although child molesters may often be guilty of statutory rape, I use the
term "rape" to describe a violent or forcible sexual encounter between the
pedophile and child.
45 INGERSOLL & PATTON, supranote 21, at 15.
4
BARNARD, supra note 6, at 41 ("[C]hild rape is, at best, understood as an
intense mingling of aggression and sexual urges, although it is basically viewed
more as an act of aggression."); INGERSOLL & PATRON, supra note 21, at 15
("Both the M.O. and the psychopathology of the rapist vary significantly from
the molester; thus therapeutic issues differ for the rapist and the molester.");
William Green, Depo-Provera, Castration and the Probation of Rape
Offenders: Statutory and Constitutional Issues, 12 U. DAYTON L. REV. 1, 8
(1986) ("Popular and professional opinion suggests... that rape is the sexual
manifestation of violence. 'Research shows that rape involves.., the need to
control, dominated or hurt. So even if you reduce the felon's sex drive... he
will simply find other ways to exercise his deviance in the community'); Juliet
L. Darke, Sexual Aggression, in HANDBOOK OF SEXUAL ASSAULT 59 (W.L.
Marshal, et al. eds., 1990).
41
42
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violent.47 Pedophiles are more likely to seek affection and
acceptance from their victims. 48 Unlike rapists, child molesters are
generally conscious of, and even motivated by, a desire to create
pleasure for the child. 49 Both rape and molestation are abusive;
they merely differ in manner, motive and use of violence.50
Rapists, who are motivated by anger, and non-violent
pedophiles, motivated by sexual attraction to children, require very
different treatment routines.51
D.

Causes of Pedophilia

Research on pedophilia has primarily been conducted
within three disciplines: biology, psychology and sociology.
Although researchers in each of these fields have sought out the
root cause of pedophilia, no single-factor theory developed to date
has adequately addressed the cause of Pedophilia.52 Rather,
clinicians believe "that a complex and variable interplay of
biological mechanisms, psychodynamic influences, conditional and
social factors facilitate child molesting behavior."53 Unfortunately,
because researchers tend to limit their research almost exclusively
to their individual field of expertise, the framework of research
may not be as 4broad as needed to develop a comprehensive picture
5
of pedophilia.
Id. (stating that eighty-five percent of pedophiles are not violent); see also
BARNARD, supra note 6, at 41 ("Violence over and above the sexual interaction
occurs in 10% -15% of sex offenses against children.").
48 INGERSOLL& PATTON, supranote 21, at 17-18.
41

49
50
51

Id.
Id.

Id.
Lana E. Stermac, et al, Social and Cultural Factor in Sexual Assault, in
HANDBOOK OF SEXUAL ASSAULT 236 (W.L. Marshal, et al. eds., 1990).
" BARNARD, supra note 6, at 44.
54 W.L. Marshall & H.E. Barbaree, Integrated Theory of Etiology of Sexual
Offending, in HANDBOOK OF SEXUAL ASSAULT 257 (W.L. Marshal, et al. eds.,
1990).
2
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1. Psychological Theory
Pioneering psychiatrists such as Kraft-Eling, Ellis, and
Korpmen believed that pedophile's deviant behavior resulted from
a myriad of possible mental problems including anxiety, a "weak"
mind, weaning problems or an excessively strong maternal
identification.55 Currently, based on the work of Sigmund Freud,
psychiatrists believe that sexual deviation is caused by "early
emotional, physical and/or sexual trauma, the impact of which is so
devastating that it subsequently results in emotional immaturity or
an arrest in development."56 A pedophile's trauma may be further
worsened by violent parenting or inadequate socialization."
Unable to break free from his or her arrested development,
Freud theorized that molesters rely on children to be the
receptacles of their frustrated sexual tension5a or pursue sex with
children out of a desire to overcome their own early sexual trauma
through reenactment.59 Molesters eventually enter a cycle of
habitual behavior in which each sexual experience with a child
provides the molester with release of tension and simultaneously
lowers the pedophile's sexual inhibitions.60 Eventually the
" BARNARD, supranote 6, at 44.
Id at 32 (citing A.N. Groth & H.J. Birnbaum, The Child Molester: Clinical

56

Observations, in SOCIAL WORK AND CHILD SEXUAL ABUSE (J. Conte & D. A.
Shore eds., 1982) and C.D. TOLLISON & H.E.ADAMS, SEXUAL DISORDERs:
TREATMENT THEORY AND RESEARCH (1978)). This theory bolsters the

observation that many child molesters were themselves molested as children.
Id; see also Ames & Houston, supra note 14, at 337 (reporting studies that
indicate over 50% of child molesters were themselves molested as children, as
compared to rapists of whom 23% were child victims).
"' Marshall & Barbaree, supra note 54, at 258.
58 BARNARD, supranote 6, at 31.
59 Id.
6 Id.
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pedophile develops bizarre cognitive disorders such as believing
children actually like and benefit from sex.61 Molestation becomes
a pedophile's learned response to feelings of sexual tension.62
Although the psychological understanding of pedophilia is
of the psychological/
most advanced
probably the
biological/sociological disciplines, psychology fails to explain a
number of important issues. First, psychologists have not explained
why many adults who experienced childhood trauma do not resort
to child molestation.
More problematic is that psychologists have not developed
an adequate treatment for pedophilia.63 as witnessed by the high
rates of recidivism among pedophiles. 6 Even if the cause for
pedophilia is primarily psychological in nature, the cure apparently
is not.
2. Biological Theory
Biologists searching for an etiological65 cause for
pedophilia focus on the physiology of human sexual arousal66 The
search focuses on discovering an organic malfunction in the
pedophiles' sexual track that predisposes his sexual interest to be
piqued by children.
Researchers have linked a number of physical disorders to
pedophilia. Individual case studies indicate that brain damage and
tumors can result in sexual realignment in otherwise "normal"
males.67 Other studies associate temporal lobe epilepsy with
61

Id.at 34.

62

Id at 32.
Baker, supra note 3, at 396-398.
See supra text accompanying note 3.

63
64

Etiology is the search for the causes of diseases.
66 Factors triggering sexual arousal vary significantly from person to person
6'

and depend on a number of complicated physiological events. BARNARD, supra
note 6, at 22.
67 Id. at 27. Neurologists have noted hypersexuallity, altered sexual preference,

pedophilia and impotence in-patients who suffered brain trauma.

136

BUFFALO PUBLIC INTEREST LAW JOURNAL

VOL.

XVII

changes in sexual behavior." A 1984 study of pedophiles' brain
scans found the left side of their brains to be slightly dilated in two
thirds of the sexual offenders but not dilated in any member of the
non-pedophile control group. 9 Malfunctioning pituitary glands and
chromosomal irregularities have also been found in pedophiles.'
A biosociological theory suggests that pedophilia originates
from a Darwinian need for males of certain species to dominate
their mates to ensure procreation. The theory implies that sex with
an easily dominated child represents an extreme of this biologically
ingrained need.7
Although biological markers may indicate a propensity for
child molestation," a definitive biological cause for pedophilia
eludes researchers.
Biologists do know, however, that the presence of
testosterone in the male system, in and of itself, is not the culprit
behind pedophilia. " Testosterone unquestionably plays a role in
all male sexual activities - both normal and "abnormal." However,
research has uncovered no relationship between levels of

68

Ron Langevin, Sexual Anomalies and the Brain, in HANDBOOK OF SEXUAL

AssAULT 103, 104 (W.L. Marshall, et al. eds., 1990). Changes in sexual
behavior have also been witnessed in connection with epilepsy such as gender
identity changes, homosexuality, pedophilia and incest. One epileptic developed

an attraction to safety pins.
69 Id. at 108-109.
70

BARNARD, supranote 6, at 28-9.

"' Irenaus Eibl-Eibesfeldt, Dominance, Submission, and Love: Sexual
Pathologies from the Perspective of Ethnology, in PEDOPHILIA: BIOSOCIAL
DIMENSIONS, 150, 175 (Jay R. Feierman ed., 1990).
72 BARNARD, supranote 6, at 29.

Testosterone is the principle androgen produced in the male testes and is a
hormone with multiple effects. For a description of the biological role of
testosterone. See J.M W. Bradford,Antiandrogen and Hormonal Treatment, in
HANDBOOK OF SEXUAL AssAuLT 297, 298 (W.L. Marshal, et al. eds., 1990).
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testosterone and sexual deviation. 4 Therefore, manipulating the
levels of testosterone will not physiologically "cure" pedophilia.
3. Sociological Theory"
Sociologists' views on pedophilia are instructive because
they remind us that objections to sex between adults and children

is, in part, a cultural manifestation of Western culture in the
twentieth century. Other cultures have not shared or do not
currently share these same objections.76
The ancient cultures of Rome and Greece encouraged
sexual relationships between men and boys." Laws during the
Middle Ages allowed girls to marry at age 12 and boys at 14. 78 In
cultures throughout the South Pacific79 and
7 MALETZKY, supra note 33, at 181.
7 Sociologists examining pedophilia have found that "[r]ace, religion,
intelligence, education, occupation, or socioeconomic status do not differentiate
a child molester from the general population." BARNARD, supra note 6, at 34
(citingA.N. Groth, et al., The ChildMolester: Clinical Observations,in SOCIAL
WORK AND CHILD ABUSE 129 (J. Conte & D. A. Shore eds., 1982).
76 Martin Killias, The Historic Origins of Penal Statutes Concerning Sexual

Activities Involving Children, 20 JOURNAL OF HOMOSEXUALITY, 41 [hereinafter
Killias]; Vern. L. Bullough, History of Human Sexual Behavior in Western
Societies, in PEDOPHILIA: BIO-SOCIAL DIMENsIONs 69, 70 (Jay R. Feierman ed.,
1990) ("What appears obvious from a historical overview is that adult/child and
adultadolescent sexual behavior has had different meanings at different
historical times. These meanings are related to what a particular society regards
as the marriageable age and the desirable difference in age between spouses.").
' BARNARD, supra note 6, at 11-12; Killias supranote 74.
7' BARNARD, supra note 6, at 34 (citing A.N. Groth, et al., The ChildMolester:
ClinicalObservations, in SOCIAL WORK AND CHILD ABUSE 129 (J. Conte & D.
A. Shore eds., 1982).
If no law existed, it was presumed that the child was ready for marriage when
maturity was achieved, which for girls commenced with the start of their
menstrual cycles. Id.
71 Milton Diamond, Selected Cross-GenerationSexual Behavior in Traditional
Hawai'i:A Sexological Ethnography, in PEDOPHILIA: BIOSOCIAL DIMENsIONs
422 (Jay P, Feierman ed., 1990).
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Melanesia 0 sex between adults and children was, and in Melanesia
still is, considered normal. Even in modem Western culture, some
individuals advocate that pedophilia should be accepted as a
normal sexual practice.8 ' In short, objections to pedophiles are, in
part, cultural. At points in history or in certain cultures, sex
between adults and children was or is considered normal sexual
behavior.
The cause of pedophilia remains a mystery. Psychological,
biological and sociological examinations of pedophilia have
allowed us only the most perfunctory glance into the mind of the
child molester. Whatever the underlying causes of pedophilia may
be, factors working either singularly or in concert to create child
molesters are pervasive, deeply ingrained and not easily eradicated.
Because pedophilia is so complex and difficult to understand,
devising medical treatments to stop pedophiliac behavior is
extremely complex. This elusiveness of the disease makes it
doubly difficult for the legal system to develop penal approaches
that effectively restrain pedophiles.
"In contrast to the cooperative model of the helping
professions, the legal system is predicated on an adversarial model.
The studies of grey the clinician customarily considers when
handling complex and often individualized treatment do not work

Wulf Scheifenhovel, Ritualized Adult-Male/Adolescent-Male Sexual
Behavior in Melanesia: An Anthropological and EthnologicalPerspective, in
PEDOPHILIA: BIosociAL DIMENSIONS 394 (Jay R. Feierman ed., 1990).
81 See TIM O'CARROLL, PAEDOPHILIA: A RADICAL CASE (1980); Lawrence R.
Tancredi and David N. Weisstub, Technology Assessment: Its Role in Forensic
Psychiatry and the Case of Chemical Castration, 8 INT'L J. OF L. &
80

PSYCHIATRY 257, 263. Until the early 1970's, the American Psychiatric

Associatiori classified homosexuality as an illness.
These advocates remind us that homosexuality was considered sexually deviant.
Id.
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within the black and white framework of the legal system."" This

difficult and complex condition cannot, and should not, be
governed by generic criminal laws.
I. TESTOSTERONE AND CHEMICAL CASTRATION

An effective solution for pedophilia eludes and frustrates

both clinicians and law-makers. However, organic interventions
that reduce testosterone levels in males have been shown to
successfully curb pedophiles' drives and actions."
A.

Testosterone and Its Function in Males

Testosterone is a male hormone that propels the male sex
drive.f "In lower animals, the role of hormones is fundamental and

has a direct impact on their sex drive. In humans, however, sexual
behavior appears to be multidetermined involving a complex
interworking of not only hormones but of environmental and social
factors as well." However, testosterone is the "primary biological
factor responsible for normal, and perhaps abnormal, sexual
behavior." 5 Although testosterone propels the male sex drive,

2 BARNARD, supra note 6, at 207.
IId. at 72-5 (finding that the recidivism rate in pedophiles drops to 0% with
treatment compared to rates of 54% to 100% in untreated pedophiles);
MALETZKY, supra note 33, at 188-189 (finding that a 50% reduction of
testosterone reduces a pedophiles response to child sexual stimulus by one

third).
BARNARD, supranote 6, at 72.
" S. J. Hucker & J. Bain, Andorgenic Hormones and Sexual Assault, in
HANDBOOK OF SEXUAL ASSAULT 93, 95 (W.L. Marshal, et al. eds., 1990).
In teenage boys, levels of testosterone have a direct impact on their sexual
activity. In boys with high levels of testosterone in their system, almost 70% are
sexually active, as opposed to boys with low levels of testosterone of whom
only 16% are sexually active. Id
'4
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sexual abnormality is not related to too much or too little
testosterone circulating in the male body. 6
To view testosterone as merely the harbinger of the male
sex drive underestimates its comprehensive role in the male body.
Testosterone androgenizes the male brain, supports the growth of
body and beard hair and fosters muscle development. 7
Testosterone also supports male personality aggression.88
Testosterone impacts a male's physical appearance, his personality
traits and his aggression level. The hormone plays a fundamental
role in defining a man's "maleness."
B.

Depo-Provera and Its Impact on Testosterone

Medroxyprogesterone, 89 commonly known by its
commercial name Depo-Provera, is the drug most commonly used
to reduce testosterone in males.90 Depo-Provera is the drug
mandated for use by the California legislation.9
Depo-Provera is an analogue of the female hormone
progesterone. 92 As treatment for pedophilia, the hormone, in the
form of an oily solution, is injected into the recipient
intramuscularly every one to two weeks, absorbing slowly into the

supra note 33, at 181; Hucker & Bain, supra note 85, at 100.
j.M. W. Brandford, Antidrodgen andHormone Treatment in HANDBOOK OF
SEXUAL AssAULT 93, 95 (W.L. Marshal, et al. eds., 1990).
86

MALETZKY,

87

" See Hucker & Bain, supranote 85, at 98. Although, other studies have found

the relationship between testosterone and aggression to be tenuous. Id.
89 Medroxyprogesterone is often referred to as MPA. The drug is more

commonly used as a female birth control method.
o See MALETZKY, supranote 33, at 183.
CAL. PENALCODE 1596 (West 1997).
9 See MALETZKY, supranote 33, at 183.
9,
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blood stream until the next injection.' Depo-Provera reduces the
normal level of testosterone in a male by fifty percent - a level
equal to the testosterone level found in pre-pubescent boys.94
How Depo-Provera works on male testosterone levels is not
exactly known. One hypothesis is that the drug tells the pituitary
gland to "instruct" the testes to halt the production of
testosterone." Another hypothesis states that Depo-Provera blocks
the ability of biomessenger receivers to receive testosterone
messages.96 A third theory argues that the female hormone
accelerates the metabolism of testosterone in the liver.97
The immediate effect of Depo-Provera in males is a
reduction of the sex drive. Ejaculator fluid diminishes and
eventually disappears.9" Capacity for erection and orgasm may
disappear immediately, may diminish slowly over months or even
years,99 or may never disappear completely.0 0 Although castration
significantly decreases libido, it does not completely eradicate the
male sex drive.'0 ' A 1981 study of 39 surgically castrated men
found that almost half of them were still capable of masturbation or
sexual intercourse. 0 2 Therefore, the presence of testosterone,
although a significant factor in the male sex drive, is not the sole
" See id. The treatment costs forty dollars a week. Daren Cheek, State to
ConsiderCastrationPenalty, THE TENNESSEAN, Sept. 25, 1996, at Al.

94 See MALETZKY, supra note 33, at 186-7 (showing a fall in the level of
testosterone from an average level of 550 ng/dL to 240 ng/gL); BARNARD, supra
note 6, at 74.
" See BARNARD, supranote 6, at 73.
96 See MALETZKY, supranote 33, at 183.
9' See Bradford, supranote 87, at 306.
9 John Money, Ph.D., Castrationfor Rapists, MEDICAL ASPECTS OF HUMAN
SEXUALITY, Jan. 1973, at 12, 17.

99 Id.
o See MALETZKY, supra note 33, at 188. ("[I]t is rare that the drug eliminates
sexual response. Pedophiles report decreased frequency of sexual dream,
masturbation, and intercourse but rarely their abolition...")
0, See Hucker & Bain, supra note 85, at 97.
102 See Id.
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factor. In some men, sexual activity can continue
even with very
113
system.
their
in
testosterone
the
of
low levels
C.

Efficacy of Depo-Provera as a Treatment for
Pedophilia

"The results of more than 20 years of studies in the United
States, Canada, and Europe have shown that sex offenders who are
treated with antiandrogen hormones,' usually in addition to
ongoing counseling, have been able to self regulate their sexual
behavior."' '
* A Johns Hopkins study of 20 pedophiles on testosterone
reducing drugs found that only one pedophile relapsed while
on the drug after one year.
" Another study followed forty-eight offenders for one to
three years after commencing Depo-Provera treatment. Only
seven of the forty-eight had offended again after the third
10 6

year.

Although additional studies are needed on the long term impact of
Depo-Provera, ".... it appears that the vast majority of offenders
who have received Depo-Provera believed it was a great help."'0 7
Despite its positive reviews, Depo-Provera has drawbacks.
Some drawbacks concern the efficacy of the drug. While the drug
may decrease an offender's sexual drive, it has no impact on his
underlying attraction to children.' Furthermore, the drug does not
103

Id.

'o

Antiandrogen hormones inhibit the action of androgens, such as testosterone.

105

BARNARD,

supra note 6, at 73.

6 See id. at 74. However thirteen years later, sixty-five percent had relapsed
after being removed from the drug. See Id.
107 MALETZKY, supranote 33, at 190.
10' See Barnard, supra note 6, at 74.
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completely eliminate sexual ability. Although it will reduce the
frequency of sexual fantasies, masturbation and sexual intercourse,
it will not necessarily eliminate those activities all together." 9
Some pedophiles, therefore, may still be able to pursue sex with
children despite taking Depo-Provera.
In addition, reducing an offender's sex drive may interfere
with psychological therapy by preventing the pedophile from
making a "psychic realignment" to an age appropriate sex partner
through therapy."' Reduction of the sex drive may also hinder the
ability of therapists to determine if behavior therapy is working."'
Furthermore, the success of the treatment ultimately
depends on the motivation of the pedophile."' "[T]he effects of
castration on the male sexual drive depends mainly on the subject's
psychological attitude to it.""' 3 Therefore, treatment may not be
effective on individuals who enter treatment against their will.
The side effects and the permanency of the treatment raise
additional concerns about Depo-Provera. In addition to the drug's
impact on the sex drive, other long term effects in men include
dramatic physical changes such as the growth of breast tissue, a
higher voice," 4 weight gain, and loss of body and beard hair." 5
Fatigue, depression, insomnia, hot and cold flashes, nausea, gall
bladder malfunction and migraines are other possible side
effects. 1' 6 Of greater concern, however, is the uncertainty regarding
serious long term or permanent effects of the drug's use by men.
The long term use of Depo-Provera has been linked to
hypertension and breast tumors in beagle dogs." 7 Because so little
'o
1

MALETZKY, supra note 33, at 188.
Id; Money, supra note 98, at 17.

...
MALETZKY, supra note 33 at 188.
112 Pamela J. Taylor, Should a Sexual Offender Be Allowed Castration?,307

BRTISH MEDICAL JoURNAL 790, 792 (Sept. 25, 1993).
113Id.
4
11
See MALETZKY,

supranote 33, at 187.
at 75.

u5 BARNARD,supra note 6,
116Id
117 Id.
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is known about the long-term effects of Depo-Provera in men,
medical professionals generally recommend removing the patient
from the medication as quickly as treatment will allow."'
However, this directly impacts the efficacy of the treatment; the
119 and
effects of Depo-Provera wear off within two to three weeks
20
the symptoms of pedophilia reoccur almost immediately.'
Although the medical community is enthusiastic about the
treatment potential of Depo-Provera,"' it remains very cognizant
that testosterone reduction impacts an individual's personality, his
autonomy and his self determination.12 1 Some medical doctors,
however, view chemical castration as a humane treatment that frees
sex offenders from their fixation on children. As one medical
doctor states:
[Chemical castration] opens a new era in
rehabilitation of the sex offender. [I]t makes severe
penalties like the sentence of death or life
imprisonment archaic and unnecessary. It reduces
the amount of time a violent sex offender needs to
be imprisoned before rehabilitation is possible and
so saves money for the tax-payers.

. See MALETZKY, supra note 33, at 181.
19 BARNARD, supra note 6, at 74.
120

Id., at 72.

121 MALETZKY,

supra note 33, at 190. ("These drugs, only given with the

consent of the offender, may actually increase his degree of freedom by
rendering him better able to control sexual urges.") However, as Dr. John
Evaded, an associate clinical professor at Brown University so accurately
observes, "[e]ven on a philosophical plane, it is considerably less painful to
discuss the fate of someone else's gonads." Money, supra note 98, at 20.
"' Tancredi & Weisstub, supranote 81, at 261.
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While protective of society chemical castration is equally
importantly humane, moral and conserving of the social dignity
that become us all as citizens."
III:

CALIFORNIA'S CHEMICAL CASTRATION LAW: CONTENT
AND EFFICACY

A.

California's Chemical Castration Legislation:

California's Chemical Castration Law was passed by the
California State Legislature in June of 1996 and signed by
Governor Pete Wilson on September 1, 1996.124 The bill took effect
January 1, 1997. '5
Subsection (a) of the law states that an individual convicted
for the first time of a specific sexual offense where the victim has
not yet attained age 13 may, upon parole, undergo
medroxyporogestrone acetate (MPA) 126 treatment or its chemical
equivalent at the discretion of the court. 127 Subsection (b) states
that if an individual is convicted of a second sexual offense against
a victim under the age of 13 the individual will, upon parole,
undergo MPA treatment. 121 Subsection (c) of the legislation
outlines the specific offenses to which the legislation applies. They
include sodomy, forcible sodomy or aiding and abetting sodomy or
forcible sodomy; 2 9 committing a lewd or lascivious act on a child
" Money, supra note 98, at 20.
CAL. PENAL CODE § 596 (West 1997).
125 Id.
124

126CAL.

PENAL CODE § 596(a) (West 1997) (emphasis added).
Id.
121CAL. PENAL CODE § 596(b) (West 1997) (emphasis added).
129CAL. PENAL CODE § 286 (West 1997). Sodomy. Subdivision (a) of the
statute defines sodomy as "[s]exual conduct consisting of contact between the
penis of one person and the anus of another. Any sexual penetration, however
slight, is sufficient to complete the crime of sodomy." Id.
The chemical castration statute specifically applies to subdivision (c) and (d)
127

of § 286. Subsection (c) states:
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by force or violence;' oral copulation or aiding and abetting in
forcible oral copulation;' and penetration of the genital or anal

Any persons who participates in an act of sodomy with another person
who is under 14 years of age and more than 10 years younger than he or
she, or when the act is accomplished against the victim's will by means
of force violence duress, menace or fear of immediate and unlawful
bodily injury ...

shall be punished by imprisonment in the state prison

for three, six or eight years.
Id. § 286(c).
Subdivision (d) of § 286 states: "Any persons who, while voluntarily acting
in concert with another person, either personally or aiding and abetting that
other person, commits an act of sodomy .

..

shall be punished by imprisonment

in the state prison for five, seven or nine years." Id.
"' CAL. PENAL CODE § 288. Lewd or Lascivious Acts Involving Children.
Subsection (a) defines the crime as:
[A]ny person who willfully and lewdly commits any lewd or lascivious
act ... upon or with the body, or any part or member thereof, of a child
who is under that age of 14 years, with the intent of arousing, appealing
to or gratifying the lust, passions or sexual desires of that person or the
child, is guilty of a felony and shall be punished by imprisonment in the
state prison for three, six, or eight years.
Id. § 288(a).
The chemical castration statute only applies to subdivision (b) (1) of § 288
which states:
Any person who commits an act described in subdivision (a) by use of
force, violence, duress, menace, or fear of immediate and unlawful bodily
injury on the victim or another person, is guilty of a felony and shall be
punished by imprisonment in the state prison of three, six, or eight years.
Id. § 288 (b)(1).
Apparently, forcible intercourse would fall within in domain of this
subsection, however consensual intercourse would not.
CAL. PENAL CODE § 288(a) (West 1999). Oral Copulation. Subdivision (a)
defines oral copulation as "the act of copulating the mouth of one person with
the sexual organ or anus of another person."
The chemical castration statute specifically applies to subdivision (b) and
13

subdivision (d) of § 288a. Subdivision (b) states:
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openings with foreign objects. 13 2
Subsection (d) of the legislation instructs that the parolee
will begin treatment with MPA one week prior to release from
prison or other institution and continue treatments until "the
Department of Corrections demonstrates to the Board of Prison
(1) [A]ny person who participates in an act of oral copulation with
another person who is under 18 years of age shall be punished by
imprisonment... for a period of not more than one year.
(2) [A]ny person over the age of 21 years who participates in an act of
oral copulation with another person who is under 16 years of age is guilty
of a felony.
Id. § 288a(b). Subdivision (d) states:
Any person who, while voluntarily acting in concert with another person
either personally or by aiding and abetting that other person, commits and
act of oral copulation (1) which the act is accomplished against the
victim's will by means of force or fear of immediate and unlawful bodily
injury on the victim or another person ....
Id. § 288a(d).
112CAL. PENAL CODE § 289 (West 1997). Penetration by Foreign Object. The
chemical castration law specifically applies to subdivisions (a) and (j).
Subdivision (a) states:
Every person who causes the penetration, however slight of the genital or
anal openings, of any person or caused another person to so penetrate the
defendant's or another person's genital or anal opening for the purpose of
sexual arousal, gratification or abuse by any foreign object, substance,
instrument, or devise, or by any unknown object when the act is
accomplished against the victim's will by means of force, violence,
duress, menace, or fear of immediate and unlawful bodily injury on the
victim or another person... shall be punished by imprisonment for three,
six, or eight years.
Id. § 289(a). Subdivision (j) states:
Any person who participates in an act of penetration of the genital or anal
openings with a foreign object, instrument, or device or by any unknown
object of another person who is under 14 years of age and who is more
than 10 years younger than he or she or causes another person who is
under 14 years of age and who is more that 10 years younger than the
defendant to so penetrate the defendant's or another person's genital or
anal opening for the purpose of sexual arousal, gratification or abuse,
shall be punished by imprisonment.., for three, six or eight years.
Id. § 2890).
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Terms that this treatment is no longer necessary."'' Subdivision
(e) states that if the defendant voluntarily undergoes a "permanent
surgical alternative to hormonal chemical treatment" he or she will
not be subject to this section. Presumably, the statute refers to
surgical castration of male offenders.' 34 Subdivision (f) of the
legislation states that the law will be administered by the California
Department of Corrections. It also states that the Department is
required to inform the defendant about the effects of hormonal
chemical treatment and its side effects. The defendant is required
to acknowledge receipt of such information. The section also
releases any physician employed by the Department of Corrections
from participating in administering the provisions of the program
against his or her will.135
2. Efficacy
The legislation passed by the California State Legislature,
in many respects, is inconsistent with a scientific understanding of
pedophilia and its treatment. Some components of the legislation
would impose MPA on individuals for whom such treatment
would have no impact on their criminality. Other components
allow large categories of pedophiles, who may warrant treatment,
to escape treatment. From an efficacy standpoint, the California
legislation is arbitrary and ill conceived.
To understand the problems in the legislation, recall the
discussion of pedophiles' characteristics. Pedophiles offend against

3 CAL. PENAL CODE § 645(d) (West 1999).
Id. § 645(e). It is not clear what surgical alternative would be available to

'I4

female offenders.
135 See id § 645(f)
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girls more frequently than against boys.'36 Also recall that the
majority of pedophiles entice children into molestation by
manipulating their trust; 37 only a small percentage of pedophiles,
ten to fifteen percent, resort to force or violence against children. 3 '
The California legislation takes none of these factors into account.
First, the legislation does not apply to offenders who have
consensual intercourse 3 9 with a child under 13 or who
consensually perform "lewd and lascivious acts"'140 with the child
such as petting and fondling. These acts, although crimes, are not
covered by the chemical castration law unless they are committed
through the "use of force, violence, duress, menace or fear ,'4 or
rape. In that most pedophiles molest female children and do not
rape, the legislation may be inapplicable to the largest category of
offending pedophiles.
Conversely, the legislation appears to be much quicker to
punish offenders who molest boys. Chemical castration will be
36

Sixty-two percent of pedophiles prefer to molest females, twelve percent

molested males and twenty percent molested both. Able & Rouleau, supra note
17, at 14.
137 INGERSOLL & PATrON, supranote 21, at 15.
138 ld.

use the word "consensual" to distinguish these crimes from acts of rape
which involve force and violence. However, I do not intend to imply that
children are consenting to sex with adults. Molestation, in these cases, occurs
through manipulation as opposed to violence.
14' Nowhere does the legislation make direct reference to sexual intercourse.
Presumably, sexual intercourse would fall within the category of crimes
described in CAL. PENAL CODE § 288 which outlaws "lewd or lascivious act[s].
. upon or with the body.., of a child who is under the age of 14 years, with
the intent of arousing, appealing to or gratifying the lust, passions or sexual
desires of that person." I presume that other acts such as fondling, petting and so
on would logically fall under CAL. PENAL CODE § 288 as well.
I draw a clear distinction here between sexual intercourse, which would
occur between males and females, and oral and anal sex, which could occur
between males and females, but could also occur, and may be more likely to
occur, between an offender and child of the same sex. These acts are addressed
by CAL. PENAL CODE §§ 286 and 288(a) respectively.
'4' CAL. PENAL CODE. § 288, at 288(d)(1).
139 1
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imposed on pedophiles who commit anal or oral sex on a child
whether that act is consensual or forced. Although these acts could
certainly occur between males and females, sex between males, for
whom intercourse is not an option, may be more likely to include
oral or anal sex. Therefore, pedophile A who has consensual, nonviolent intercourse with a girl would not be subject to DepoProvera. Pedophile B who has oral sex with a boy would be
subjected to Depo-Provera. However, the underlying sexual
attraction to children remains the same for both pedophile A and
B.' 42 Because the majority of pedophiles victimize girls, the law's
emphasis on homosexual acts is misplaced. "'
Another problem with the chemical castration law is that it
imposes MPA treatment on rapists. Rape is an act of violence, not
sex.'" Testosterone, on which MPA works, is responsible for the
male sex drive,'45 not his feelings of anger or powerlessness which
are frequently the motivation to violent sexual acts. Although some
studies indicate that reducing testosterone levels may also reduce
aggression in males, they are inconclusive.'46 Treating rapists with
medication reducing their sex drive is like treating cancer with a
heart transplant. Imposing MPA treatments on rapists may prevent
them from further raping, but it will not necessarily prevent them
from carrying out other acts of violence against children. The
legislation fails to make an important distinction between the
For that matter, pedophile A and pedophile B could be the same person
because 20% of pedophiles molest both boys and girls. See infra p. 127.
Therefore, a pedophile could be subjected to Depo-Provera for his crimes with
boys, but not his crimes with girls despite the fact that both acts are driven by
the same mental illness.
"' Able & Rouleau, supranote 17, at 14.
'44 See infra pp. 130-131.
,41 See infra pp. 138-139.
146 See infra pp. 130-131.
142
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motivations of rapists and non-violent pedophiles. 147 Similarly,
subjecting those who "aid and abet" pedophilia to MPA treatments
is nonsensical. A battered woman, for example, who assists her
partner in molesting children out of fear may be criminally liable
for the crime and in need of treatment, but clearly she is not a
pedophile and will not benefit from testosterone reducing
medication.
Also, the legislation does not distinguish between fixated
and regressed pedophiles or recognize their different treatment
needs or prospects. Clinicians believe that regressed pedophiles
may be easier to treat with therapy to realign their sexual
preference to adults.'48 MPA treatments may not only be
unnecessary for regressed pedophiles, it may interfere with their
therapy and sexual realignment.'49 Also, the legislation does not
make allowances for those who technically break the law, but who
are not pedophiles. For example, if a man has sex with a boy who
is twelve but whom he believes to be sixteen, seventeen or
eighteen, the law might technically apply to him, however, the
offender is sexually oriented to age-appropriate adults and is not a
pedophile. 5 ' Furthermore, the legislation will not apply to a large
number of pedophiles - fifteen percent - whose behavior is non-

117

Kimberly Peters who writes in support of Depo-Provera for sex offenders as

an alternative to incarceration, rejects the applicability of Depo-Provera to
rapists:

[C]ompulsive sex offenders, hostile rapists and those who commit sex
crimes motivated by power and anger are not amenable to treatment with

Depo-Provera. As these offenders are generally acting out of other
criminal impulses, therapy which concentrates on the diminution of one's
sex drive holds little promise for this group.
Peters, supranote 3, at 313.
148 See infra pp. 128-130; see INGERSOLL & PATTON, supra note 21.
(recommending that doctors treating pedophiles use the distinction between

regressive and fixated pedophiles to justify differential sentencing).
"4

See infra pp. 128-130.

150 See supra note 11.
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assualtive, but who commit acts of exhibitionism with children.'
Lastly, the legislation makes no provisions for women who break
the laws.152 "[M]any experts in the field argue that the number of
female child molesters is seriously underestimated."'5 One study
even suggests that twenty percent of the incidents of sexual child
abuse committed against boys are performed by women.' 54
Comparing the California legislation with a castration
statute enacted in Germany in 1969' theoretically demonstrates
that drafting sex crime legislation that effectively incorporates
medical science is, in fact, possible. In the German statute,
castration of sex offenders is permitted only:
1) If the treatment is indicated according to the
knowledge of medical science to prevent, cure, or
ease serious diseases, mental disorders, or
complaints of the subject that result from his
abnormal sexual drive, or
2.) If, because the of the subject's abnormal sexual
drive, his character, and his previous manner of
living, it may be assumed that he will commit
further sexual offenses, again given that castration
is indicated according to the knowledge of medical
science to meet this risk, and that it is thus possible
to help the person with regard to his future way of
'

See infra p. 127.

152

BARNARD, supra note 6, at 41.

153 Id.

154id. at 42.

"' Act of November 24, 1933, amended August 15, 1969. The precursor of the

1969 German legislation was enacted by Nazi Germany. See Baker, supra note
3, at 379. The German legislation refers to surgical castration, not chemical
therapy. Id.
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life. Where the operation will be effected or not
depends finally on the6 vote of an independent
commission of experts.1
The German legislation avoids the efficacy problems of the
California law by grounding itself in the science of sexual
deviation. Requiring treatment only when warranted by medical
science and mandating "an independent commission of experts" to
make that final determination, may prevent arbitrarily imposing
treatment on offenders, like rapists or "strict liability" violators,
who will not benefit from the treatment. The German approach
allows for alternative therapies for regressed and fixated
pedophiles. Drafting effective chemical castration legislation is not
impossible. However, California's experience demonstrates that
"the studies of grey the clinician customarily considers when
handling complex and often individualized treatment do not
[necessarily] work within the black and white framework of the
'
legal system."157
Imposing Depo-Provera with disregard for the etiology of
pedophilia, as was done by the California Legislature, does not
bode well for government's ability to mesh punishment with
treatment. The inadequacy of California's chemical castration law
demonstrates why politicians should not dispense medical
treatment.
IV: CONSTITUTIONAL ISSUES

A number of Constitutional issues are raised when medical
treatment is imposed as a criminal sentence. One issue is whether
Depo-Provera meets the legal limitations placed on parole
conditions. A more obvious constitutional issue raises an Eighth
Amendment question regarding cruel and unusual punishment.
156

Id. at 379-380.
supra note 6, at 207.

1.57BARNARD,
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Also, there are a number of liberties guaranteed under the First
and Fourteenth Amendment placed at issue by the legislation.
A.

Limits on Probation and Parole:

Probation and parole are statutory inventions to which
individuals have no common law right. An offender is paroled
when he serves part of his sentence and is released into to the
community under the supervision of the state for the remainder of
the sentence."' Parole boards, like judges who oversee probation,
are generally allowed broad discretion in determining not only
which offenders should be eligible for parole but the conditions
under which parole is offered. 9 Parole boards may consider
factors such as the rate of recidivism, the general welfare of
society, the offender's conduct while in prison and the sufficiency
of the parole program.' 61 Parole is a contract between the offender
and the state in which the defendant accepts the conditions of his
parole in exchange for freedom. It is a contract which the offender
has the right to reject.'16 Parole boards' powers to issue conditions
for parole are limited in two ways. First, conditions for parole and
probation must "reasonably relate" to the crime committed by the
offender and focus on preventing future criminality.'62 Second,
parole or probation conditions must be limited in time to the length

18 AMERICAN BAR AssocIATIoN STANDARDS FOR CRIMINAL JUSTICE, 18:2-

3(b) (1994).
Edward A. Fitzgerald, Chemical Castration: MPA Treatment of the Sex
Offender, 18 AM. J. CRIM. L. 1, at 14-15 (1990).
'6o See BARNARD, supra note 6.
161 Id.
162Fitzgerald, supra note 159, at 16; William Green, supra note 46, at 12-14
'"

(1986); People v. Dominguez, 64 Cal. Rptr. 357 (Ct. App. 1967); In Re
Mansion, 92 Cal. Rptr. 880, 883 (Ct. App. 2nd Dist., Div. 4 1982).
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of the criminal sentence, or remaining criminal sentence, in the
case of parole. 6 '
People v. Dominguez164 defines the "reasonable relationship
standard" for parole conditions in California. A condition of
probation or parole would fail for appropriateness if it:
1. forbade or required conduct that did not relate to the future
criminality of defendant;
2. related to conduct that was not in itself criminal;

163

18 U.S.C. § 3651 (1982); Green, supra note 46, at 13-14 (citing G.

KILLINGER ET AL., PROBATION AND PAROLE IN THE CRIMINAL JUSTICE SYSTEM

34 (1976)).
"Treatment," such as drug rehabilitation or family counseling, are not
uncommon conditions of parole or probation. "Medical and psychiatric
treatment are two conditions a judge, at his or her own initiative or on the basis
of specific statutory authorization may offer a rapist." Green supra note 46, at
12. Judges have tailored "creative sentences" to meet specific crimes, i.e.
posting warning sings on the homes of child molesters, making thieves place
taps on their shoes and community service. Janet F. Ginsberg, Compulsory
Contraceptionas a Condition of Probation:The Use andAbuse of Norplant,58
BROOKLYN L.
16

REV. 979, 987 (1992).

Dominguez, 64 Cal. Rptr. 357. In Dominguez, a woman convicted of robbery

was instructed, as a condition of her parole, not to live with a man to whom she
was not married and not to become pregnant until she was married. The
condition was found to be unrelated to the crime of robbery.
Parole conditions must be reasonably available to the offender. People v.
Gauntlett, 352 N.W. 2d 310 (Mich. Ct. App. 1984). In early court discussions
concerning imposing hormone therapy for child sex offenders, courts were
concerned that Depo-Provera treatment might not readily available to the
offender. Id. However, with FDA approval of Depo-Provera as a female birth
control method, the availability of a drug is no longer a legitimate issue.
Another interesting requirement concerning parole and probation
requirements is that they not be punitive in nature. "Punishment of an offender
cannot be the primary purpose of the judge's imposition of probation." Higdon
v. Untied States, 627 F.2d 893 (9th Cir. 1980). However, some creative
probation conditions imposed by judges come very close to stepping over the
line into punishment. See Ginsberg, supranote 163, at 987-989.
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3. had no relationship to the crime for which the criminal was
convicted.'
Under Dominguez, courts have upheld parole conditions that
forbade defendants from associating with other convicts,116 or DWI
offenders from shopping in liquor stores 167 as conditions
reasonably related to future criminality of the defendant. However,
parole conditions requiring defendants to move away from
neighborhoods where they were convicted of prostitution 16' and
manslaughter 69 were rejected under Dominguez for not being
reasonably related to future crimes of prostitution or manslaughter.
In the Ninth Circuit, a probation condition requiring the defendant
forfeit all his assets and work for charity without salary for three
years was overturned. 7 ' In US. v. Consuelo-Gonzolez,"7 ' a
condition requiring a convict to submit to searches anytime at the
request of law enforcement officials was rejected. In almost all
cases throughout the country, conditions assigning women to birth
control after being convicted of child abuse were overturned;
courts reasoned that pregnancy did not reasonably relate to the
crime of child abuse. 7 2
165 Dominguez, 64 Cal. Rptr. 357. People v. Knox makes Dominguez applicable

to parole conditions as well as probation conditions. People v. Knox, 157 Cal.
Rptr. 238 (Ct. App. 1st Dist. Civ. 3 1979)
'66 People v. Robinson, 245 Cal. Rptr. 50 (Ct. App. 1st Dist., Div. 4 1988).
167 Gillman v. Los Angeles Municipal Court, 159 Cal. Rptr. 74 (Ct. App. 1979).
161 People v. White, 152 Cal. Rptr. 312 (lst Dist., Div. 1 1979).
169 People v. Beach, 195 Cal. Rptr. 381 (Ct. App. 1983).
170 Id.
17 U.S. v. Consuelo-Gonzalez, 521 F. 2d 259 (9th Cir. 1975).
172The exception is the California case of People v. Pointer in which a woman
was convicted of abusing her two children by feeding them a special diet which
caused them to become malnourished. People v. Pointer, 199 Cal. Rptr. 357 (Ct.
App. 1984). The court determined that a parole condition forcing her to take
birth control did not violate the Dominguez test because the abuse would occur
while the woman was pregnant and therefore related directly to her criminality.
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There are at least two instances under the California
legislation where Depo-Provera will probably fail the Dominguez
standard. One involves the "strict liability offender" who
technically breaks the law, but who is not a pedophile, such as an
adult who sodomizes a twelve year old whom he reasonably
believes to be seventeen. This offender would not meet the
American Psychiatric Association's criteria for defining a
pedophile as one who "over a period of at least six month" has
"recurrently intense sexual urges and sexually rousing fantasies
involving sexual activity with a prepubescent child." Where the
California statute imposes MPA for a non-existent sexual
deviation, the condition of parole clearly is unrelated to the crime.
The second instance where chemical castration fails the Dominguez
test is its application to rapists.173 "Since rape is a crime of hatred
and anger treatment with MPA, which only suppress the sex
offender's drive, is unrelated to the sex offense." '74 Requiring
MPA treatment as a parole condition for acts of sexual violence is
a poor relational match to the crime.
Would hormone therapy ordered as a parole condition for a
"true" pedophile satisfy the Dominguez test? The purpose of DepoProvera as a parole condition is to diminish the offender's sex
drive bears a significant relationship to the criminal's drive to
molest children.'75 Therefore, Depo-Provera as a parole condition
satisfies prongs one and three of the Dominguez test because it
impacts the violator's future criminality and relates directly to the
crime of child molestation. However, the second prong in the test,
whether the condition restricts conduct that is not in itself criminal
The condition was struck down, however, because it interfered with her

fundamental right to procreate.
'
See supra note 130.
' Fitzgerald, supra note 159, at 14; Green, supra note 46 at 8, 12; Peters,
supra note 3, at 314.
' Fitzgerald, supra note 159, at 16 ("In some cases, sexual offenses have a
biological basis and, in these cases, MPA treatment is reasonably related to the

sexual offense committed.").
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is debatable. While Depo-Provera treatment reduces the recipient's
sex drive, in fact, possessing a sex drive is not in itself illegal. For
that matter, even a pedophile's sexual orientation towards children
or his mere classification as a pedophile are also not in themselves
illegal. At issue are the pedophile's sexual actionstoward children.
Will deleting a pedophile's sex drive relate directly enough to a
pedophile's act of child molestation to satisfy California courts?
When the sex drive so compels an individual to act illegally,
arguably the relationship is sufficient to legitimize a parole
condition that attacks the malevolent drive. However, the second
prong of the Dominguez test is a potential weak point in the
California legislation.
176

176

Compare Depo-Provera to the case of People v. Darleen Johnson, No.

29390 (Jan. 2 1991). Johnson, convicted of three counts of child abuse, was
placed on probation for three years. As a condition of her probation, she was
ordered to submit to Norplant, a birth control drug delivered through six silicon
tubes surgically implanted under the skin of her arm.
In Janet Ginsberg's article Compulsory Contraception as a Condition of
Probation:The Use and Abuse of Norplant, Ginsberg applies the Dominguez
test to the Johnson case and finds the probation condition fails. Norplant does
not relate to the future criminality of child abuse because "it will not ensure that
the defendant will not refrain from abusing her existing children for it will not
help her acquire better parenting skills or cope with the economic or
sociological factors many feel are at the root cause of child abuse." (DepoProvera, by contrast will most likely assist the pedophilia from repeating his
crime.)
Norplant fails the second prong of the Dominguez Test because "pregnancy
and child birth are not, in and of themselves, crimes .... [Imposing Norplant as
a parole condition] deals only with the symptoms of the tragedy of child abuse,
rather than the disease." (Arguably, child molestation is, also, is merely a
symptom of the disease of pedophilia. However, unlike Norplant, Depo-Provera
addresses the disease of pedophilia and its offensive symptoms.)
In analyzing the relationship of the parole condition to the crime, courts have
held that court imposed birth control is marginally related to the crime of child
abuse. As of 1992, no court had upheld a condition imposing birth control.
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A parole condition must be completed during the term of
the offender's sentence.'77 The California legislation appears to
violate this rule. Subdivision (d) of the legislation states that
treatments will continue until "the Department of Corrections
demonstrate to the Board
of Prison Terms that this treatment is no
longer necessary. '
A parole condition that continues
indeterminately beyond the actual sentence violates the
reasonableness of the condition. Yet, stopping Depo-Provera
treatment impairs its effectiveness and impacts the future
criminality of the offender. Because an attraction to children is the
foundation of a pedophile's sexual orientation, pedophilia is not a
condition that is "curable," only "controllable."'7
"Since MPA is
only a sexual suppressant, it would have to be used for life to be
effective."'' ° To fully address a pedophiles future criminality, life
long treatment may be the only answer.'' However, life long
treatment is very likely to extend beyond the sentence period
assigned to the offender.., and treatment that extends beyond the
term of the offender's prison sentence has been considered by
courts an unacceptable condition of parole.
California's chemical castration legislation relates to the
future criminality of an pedophiliac offender. However, in
situations where the sexual act is one of violence, not sex, or where
the individual, in essence, commits a "strict liability" sexual act
with a child under 13, MPA treatment is unrelated to the crime
committed. Furthermore, conflict between the potential need for
" Ginsberg, supranote 163.
178 CAL.

PENAL CODE I 596(d) (West 1997).

1'Some advocates argue that the true benefit of testosterone reducing therapies
is that it allows the offender's sex drive to "take a rest" which allows
psychiatrists or psychologists time to work with the patient to realign his or her
sexual orientation without being plagued by the incessant demands of the sex
drive. If this were true, treatment may be successfully completed within the term
of the prison sentence. Therefore, this particular condition of parole would not
be violated.
"0Fitzgerald supranote 159, at 16.
' Peters, supra note 3, at 314.
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life-long treatment and the requirement that parole conditions be
time-limited to the term of the prison sentence creates a significant
logistical problem within the legislation and directly impairs the
viability of MPA treatment as it relates to the future criminality of
the offender.
B.

Cruel and Unusual Punishment:

Two questions must be addressed in an Eighth Amendment
analysis of a Depo-Provera as a condition of parole. The first
question considers whether chemical castration as outlined in the
California legislation is intended as "treatment" for an illness or a
"punishment" for a crime. Second, if chemical castration is
punishment, is it "cruel and unusual"?"'
The dilemma courts face in determining whether therapy
should be considered under the domain of the Eighth Amendment
is difficult. An enlightened public might conclude that given the
benefits to be derived from both society in the prevention of crime
and for the individual in the modification of his or her deviant
behavior, use of effective aversion therapy would not only not be
offensive, but would be humanitarian. An enlightened society
would presumably not be offended if a convicted criminal and drug
addict was forced to go though a withdrawal treatment even if
extremely painful.' Proponents of Depo-Provera might, in fact,
argue that it would be cruel not to treat pedophiles because,

1' Id. at 321. Parole conditions are subject to the Eighth Amendment. See
Green, supra note 46, at 20.
183 Shari Murkin Leinwand, Aversion Therapy: Punishment as Treatment and
Treatment as Cruel and Unusual Punishment, 49 S. CAL. L. REV. 880, 969

(1976).
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[w]e have a deep moral, as well as pragmatic,
interest in reintegrating those convicted of crimes
into our community. We need to think not only
about how to sentence those convicted of crimes,
but of what is to happen to them after they have
served their sentences. Our hope is that they will be
able to return to society and lead satisfying and
productive lives. We hope to see them function as
autonomous individuals and as contributing
members of our society, both for their own sake and
for ours. We have reason to think that probation
conditions that include internal punishment will do
regard than incarceration [for some
better in'' this
crimes.] 8
On the other hand, examining the history of state sponsored
"treatment" illustrates why courts should not turn a blind Eighth
Amendment eye toward state actions merely because they are
characterized as treatment. In the late 1800's "ovarectamies" were
regularly performed on women in state-run mental institutions in
which women's ovaries were removed as treatment for nervous
disorders.'85 In 1927, the Supreme Court upheld the eugenic
sterilization of persons institutionalized for "imbicility"'86 and not
until 1942 did it overturn an Oklahoma law mandating the
sterilization of habitual criminals.8 7 In the 1930's, 40's and 50's,
lobotomies, a procedure, since proven to be barbaric and
ineffective, which severs the frontal lobes of the brain from the rest
of the brain, were performed on mental patients in state hospitals
'" S. Rosati, A Study of Internal Punishment, 1994 Wis. L. REv. 123, 144.

(1994).
185 Sheldon Gelman, The Biological Alteration Cases, 1995 WM. & MARY L.
REV. 1203, 1214 (1995).
' Buck v. Bell, 274 U.S. 200 (1927).
117People

v. Skinner, 316 U.S. 335 (1942). The law, however, was overturned
on equal protection grounds, not for Eighth Amendment reasons.
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as a treatment for mental illness. Even as recently as 1990 the
Supreme Court, out of character with its more modem Eighth
Amendment decisions, upheld the forcible administration of antipsychotic drugs to prisoners."'8 The drugs induce an irreversible
neurological condition that causes involuntary and uncontrollable
muscle spasm in ten to twenty-five percent of its recipients and
other side effects include mental distress and tremors." 9 History
shows that state imposed "treatment" can be as cruel as any
punishment.
Courts do not have "the same understanding of internal
biological workings as it does zoning matters."' 9 Yet, they are
compelled to pass judgment on state imposed treatments that may
be medically justifiable today, and yet just one scientific discovery
away from being cruel and unusual tomorrow. Therefore, courts
must draw Eighth Amendment parallels between treatment and
punishment. For example, when prisons isolate prisoners, provide
them with inadequate food, extreme temperatures, no hygienic
necessities or sanitation, and no exercise or clothing,' 9 ' a court may
find these punishments violate the Eighth Amendment.' 9 "When
these same deprivations are labeled 'response cost' or 'time out'
93
therapies, they should remain unconstitutional."'
The Supreme Court relies on a four part test set forth in
Rennie v. Klein to determine whether treatment is cruel and
unusual. 94 In Rennie, residents of a state mental institution
...
Harper v. Washington, 494 U.S. 210 (1990).
'

Sheldon, supra note 185.

190Id.

191 These elements are common penal techniques that isolate prisoners in "strip
cells." The technique was found to violate the Eighth Amendment as cruel and
unusual. Leinwand, supranote 183.
192 Id. at 965.
'93 Id

194

at 966.

Rennie v. Klien, 462 F. Supp. 1131 (D. N.J. 1978)
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objected to their forced subjection to prolixin.' 9' The court asked
four questions to determine if the prolixin injections were
treatment or punishment: 1) Does the drug treatment have a
therapeutic value?; 2) Is the treatment carried out under medical
supervision and is it accompanied by ongoing treatment?; 3) Are
the effects not unduly harsh when compared to the results?; 4) Is
the drug not classified as experimental? 96 It is unclear whether a
court will find California's legislation imposes punishment or
treatment under a Rennie analysis. Clearly, MPA has therapeutic
value for pedophiles and the drug therapy is not experimental. A
defendant could argue the effects of a therapy that robs him of his
sex drive are harsh. However, a court may find the effects to not be
unduly harsh in light of the gravity of the crime. The more serious
problem in categorizing Depo-Provera as treatment falls under part
two of Rennie; the legislation does not require pedophiles
participate in ongoing therapy in addition to taking DepoProvera.' 7 Clinicians generally see Depo-Provera as one element
in the treatment of pedophilia;' 9 ' therapy to realign the pedophiles'
sexual orientation is also vital.'9 9 Because the legislation does not
require an overall treatment program, Depo-Provera may not
qualify as treatment under the California legislation. If DepoProvera, as mandated under the California legislation is ultimately
195

Id.

196 Id.

CAL PENAL CODE 1596 (West 1997).
However, it is impossible to overlook the intent of the legislation's author,
Assembly member Bill Hoge, who stated that "[c]hild molestation is a heinous
crime and must be stopped." Americans are outraged "by the way we coddle our
criminals." Will Chemical CastrationStop Sex Offenders?, JET. P. 16, Sept. 23,
1996. Assemblymen Hoge further defended his bill against criticism when he
stated, "[w]here are the rights of those who have been molested? By God, this is
a bill that's going to address that." Id. It is not difficult to construe that the point
of California's legislation is to punish, not to treat. Therefore, it should not pass
the test of an Eighth Amendment analysis.
'9'

199 Green, supranote 46, at 13-14.
199 BARNARD, supra note 6, at 72.
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found by a court to not quality as treatment, then it must under go
an Eighth Amendment analysis as punishment.
An Eighth Amendment analysis of a punishment is not
simple. "The Eighth Amendment's cruel and unusual punishment
clause remains an enigma . . . suffering from few case
interpretations and from confusing analysis regarding its
applicability."2' Not only do courts have difficulty interpreting
what the framers intended by the cruel and unusual clause and
defining its scope,20" courts also must contend with the notion that
cruel and unusual is an evolving concept that must "draw its
meaning from the evolving standards of decency that mare the
progress of a maturing society."2' 2 The Supreme Court has
interchangeably used three separate and distinct tests to determine
whether a punishment is cruel and unusual. The first test, and the
one that provides the greatest challenge analytically for DepoProvera, asks whether the punishment is inherently cruel?20 3 The
second test examines whether the punishment is greatly
disproportional to the crime.20 4 The last test explores whether the
punishment exceeds what is necessary to accomplish the state's
legitimate aims." 5
Is chemical castration inherently cruel? In Trop v. Dulles,0 6
the Supreme Court used the "norms acceptable to society" as its
standard to determine when punishment offends the Eighth

20
201

2

Leinwand, supranote 183, at p. 913.
Baker, supranote 3, at 390.
Greg v. Georgia, 428 U.S. 153, 166 (1976).

203

Trop v. Dulles, 356 U.S. 86 (1958).

204

Weems v. United States, 217 U.S. 349 (1910).

Furman v. Georgia, 408 U.S. 238 (1972). Punishment must be limited to
what will achieve state goals; punishment in excess will be considered cruel and
unusual. Id. at 279.
206 Trop, 356 U.S. 86.
205
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Amendment.2 7 The Trop court found that when a punishment
became a 'badge of humiliation to be carried by the offender for
life" it extended into the realm of cruel and unusual. Under Trop,
courts have disallowed the surgical castration of criminals as
punishment. In Davis v. Berry,2 8 a federal court rejected a law
authorizing vasectomies on sex offenders because castration was
humiliating, degrading, caused mental suffering and would not be
accepted by modem society. In Mickle v. Hendrichs a Nevada
castration statute was overturned; the Supreme Court reasoned that
once the offender was free to rejoin society "he should not be
handicapped with the consciousness" that he will carry his
punishment as "a brand of infamy."2 9 Courts have also rejected the
use of aversion therapy drugs in state facilities on cruel and
unusual grounds. In Khecht v. Gillman21° drugs given to the
mentally insane to induce vomiting were disallowed on Eighth
Amendment grounds because vomiting is painful and debilitating;
1 the medication of mental patients
and in Mackey v. Procunier,
with a "fright" drug which induced paralysis and simulated a
feeling of dying was also considered cruel and unusual.
Chemical castration cannot be equated with the obvious
cruelties inherent in surgical castration; the treatment is not2 a2
permanent bodily alteration and its effects are reversible. '
Supporters of Depo-Provera argue that the treatment is delivered
with a simple injection and does not involve the permanent
physical impact of surgery.213 They also argue that any
physiological side effects from the drug are temporary, short term

208

Id.
Davis v. Berry, 216 F.2d 413 (S.D. Iowa 1914).

209

Mickle v. Hendrichs, 262 F. 687, 690 (D. Nev. 1918).

207

Knecht v. Gillman, 488 F.2d 1136 (8th Cir.1973).
Mackey v. Procunier, 477 F.2d 877 (9th Cir. 1973).
212 Of course, once the treatment ceases, the benefits of controlling the
pedophile's sexual urges to molest children will also cease.
210

211

213

Fitzgerald, supra note 159, at 36; Peters, supra note 3, at 320.
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and disappear when treatment stops." 4 Advocates also point out
that, presumably, the parolee will still be able to engage in ageappropriate sex and procreate.2"5
Will courts find temporary removal of an individual's sex
drive is inherently cruel? A court decision finding that DepoProvera treatment is not inherently cruel may be a logical
conclusion, but the debate is not as simple as advocates would
have us believe and the question requires further analysis. First, a
recipient of Depo-Provera treatment will carry some "badge of
infamy" because he will be androginized. A male subjected to
Depo-Provera will lose his facial and body hair, the tone of his
voice will raise and become more feminine, he will grow breast
tissue, lose muscle tone and his testes may shrivel.2"' This physical
feminization may be pronounced enough to be publicly obvious
and is certain to cause the recipient a fair amount of emotional
suffering, embarrassment and humiliation. Second, the drug may,
in essence, rob the recipient of his sex drive. It is difficult to say
whether this effect is a blessing or a curse for the defendant.
Although the loss of his sex drive will free the pedophile from his
incessant drive to molest children, it will essentially leave him
sexless. Furthermore, although the recipient of Depo-Provera may
physically be able to engage in sex, without a sex drive, sex and
procreation will be significantly impacted. Sexuality is an integral
part of being human and its loss will undoubtedly cause some level
of human suffering. After balancing all factors, a court may
logically conclude that Depo-Provera is not inherently cruel.
However, to simply conclude the recipient will not suffer under
Depo-Provera treatment avoids making a clear, complete and
scientifically sound analysis.
Fitzgerald, supranote 159, at 37; Peters, supranote 3, at 320.
Fitzgerald, supranote 159, at 38; Peters, supranote 3, at 320.
216 See infra Part II.
214
215
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The second test used by the Supreme Court to determine if
a punishment violates the eighth amendment is proportionality: Is
chemical castration greatly disproportional to the crime of child
molestation? In the definitional case of Weems v. US.,21 7 the court
asked three questions in examining proportionality: 1) Does the
punishment comport with society's view of decency?; 2) is it
proportional to other serious crimes?; and 3) is the punishment
similar to that afforded in other communities? Advocates argue
that Depo-Provera, as a condition of parole is proportional because
although the loss of one's sex drive is significant, in return the
parolee wins his freedom and returns to society.218 Also, because
sexual abuse of children is such a serious crime and so repugnant
to society, 2 the condition does not overreach the crime and
comports with society's norms. 22' Furthermore, viewing pedophilia
as a medical condition and treating it likewise may, in fact, be
more proportional than addressing it with incarceration.22!
The final test examines whether the punishment exceeds
what is necessary for the state to accomplish its legitimate needs.
In Furman v. Georgia,222 the Supreme Court determined that
punishment must be limited to what will achieve state goals.
Punishment in excess will be considered cruel and unusual.
Because Depo-Provera has shown to be far more effective in
reducing the rate of recidivism than would traditional penal

217

21'
219

Weems, 217 U.S. 349.
Fitzgerald, supra note 159, at 38.
Id. ("The victim of a serious sexual assault most carry the psychological

scars abound for life. Children who are sexually molested become

'psychological time bombs" who suffer various personality disorders.")
220 See Peters, supra note 3, at 320-21.
221 See id. at 320. From the perspective of the offender, Depo-Provera, when
compared to years in a prison may be neither cruel nor unusual. Baker, supra
note 3, at 394.
222 Furman,408 U.S. 238.

168

BUFFALO PUBLIC INTEREST LAW JOURNAL

VOL. XVII

methods of incarceration, 2" it would be difficult to argue that MPA
treatment did not meet the state's basic needs.
Whether Depo-Provera under the new California legislation
will be categorized by courts as treatment or punishment is unclear.
Because the legislation mandates the drug, but not accompanying
therapy considered by clinicians an essential component in the
overall treatment of pedophiles, Depo-Provera may not pass the
Dominguez test for treatment. Ultimately, whether treatment or
punishment, the legislation will need to jump an Eighth
Amendment hurdle to pass constitutional muster. Clearly, the
impact of the drug on the sexuality of the offender will comprise
substantive claims that the drug's effects are inherently cruel.
However, when weighed against the pronounced benefits to both
society and the recipient, courts may willingly declare the drug
humane.
C.

Liberty Issues

The Supreme Court has clearly stated that individuals have
protected liberty interests guaranteed to them under the
Constitution; among those interests are the rights to both mental

See infra pp. 140-141. If the future criminality of a pedophile is curbed by
treatment and not impacted at all by traditional prison sentences - could one
convicted in California Statute argue that incarceration exceeds what is
necessary to meet the state's ends and therefore violates the Eighth
Amendment? See Fitzgerald, supra note 159, at 39.
Note that at least one court set aside a criminal sentence for child
molestation that included parole with MPA treatment because the sentence was
too lenient in proportion to the crime. People v. Gauntlet, 352 N.W.2d 310, 318
(Mich. Ct. App. 1984).
223
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and physical autonomy." "The makers of our constitution sought
to protect Americans in their beliefs, their thoughts, their emotions
and their sensations.""n Under the First Amendment, the right to
generate, communicate and receive ideas is protected as
fundamental elements of free expression.226 The right to bodily
integrity found in the liberty clause of the Fourteenth Amendment
embraces the notion that "every human being . . . has a right to
determine what shall be done with his own body." '27 This right
forms the foundation of the doctrine of informed consent.228
However, rights of mental and physical autonomy are not
completely sheltered from state intrusions. "If the State can
establish that a proposed course of action is necessary to further
achieve a compelling state interest, then it has constitutionally
justified its resulting encroachment upon the fundamental right. 229
The state, however, bears the complete burden in justifying its
invasion and courts will review state's action with the strictest
scrutiny."
In the First Amendment case of Stanley v. Georgia,3 ' the
Supreme Court overruled a law prohibiting the ownership of
pornography and affirmed an individual's right to be free from
government intrusion of his or her thoughts. "Our whole
constitutional heritage rebels at the thought of giving government
the power to control men's minds... Whatever the power of the
state to control public dissemination of ideas inimical to the public
" Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J.
dissenting); see also Samuel D. Warren & Louis D. Brandeis, The Right to
Privacy,4 HARV. L. REV. 193 (1890).
2

Olmstead, 277 U.S. at 478.

Fitzgerald, supra 63, at 26.
' Canterberry v. Spence, 464 F.2d 772, 780 (D.C. Cir. 1972) (quoting

226

Schloendorffv. Society of N.Y Hospital, 105 N.E. 92, 93 (N.Y. 1914)).
8 Id.
229 Michael H. Shapiro, Legislatingthe Control of Behavior: Autonomy and the
Coercive Use of Organic Therapies, 47 S. CAL. L. REv. 237,277 (1974).
230

See id

2'

Stanley v. Georgia, 394 U.S. 557 (1969).
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morality, it cannot constitutionally premise legislation on the
desirability of controlling a person's private thoughts."'1 32 The right
applies without regard for the social values of the thoughts or in
spite of their "loathsome, noxious or immoral" content.2 33 Relying
on Stanley v. Georgiacourts have protected mental patients from
invasive procedures impacting their First Amendment freedom of
thought. In Kaimowitz v. Department of Mental Health, the court
determined that forcing mental patients to undergo psychosurgery
was an unwarranted intrusion on their First Amendment rights.3
Courts have also found smaller intrusions on individuals' thoughts
unconstitutional as well. In Rogers v. Okin"5 the court disallowed
the forced medication of patients in a state run hospital with
psychotropic drugs that impacted the patient's ability to think.236
"[T]he capacity to think and decide is a fundamental element of
freedom .. .whatever powers the Constitution has granted our
government, involuntary mind control is not one of them ....
But not all intrusions into an individual's thought processes are
prohibited. " To justify invading First Amendment rights, the state
must have a compelling reason. In Rennie v. Klein, the court
contradicted the Okin court and allowed the state to forcibly treat
patients in a state run hospital with psychotropic drugs.239 In
weighing the treatment's intrusion of the Rennie treatment was
Id. at 565-66.
23 Id. at 565.
23'Kaimowitz v. Dept. of Mental Health, Civ.No. 73-19434 (Cir. Ct. Wayne
County, Michigan July 10, 1973)
2" Rogers v. Okin, 478 F. Supp. 1342 (Mass. Dist. Ct. 1979). But see also
232

Rennie v. Klein, 462 F. Supp. 1131, 1143-44 (D. N.J. 1978).

Rogers, 478 F. Supp, at 1366-67.
Id.at 1367.
28 See, e.g., Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (holding that
speech may be restricted when it is likely to result in "lawless" action).
239 Rennie v. Klein, 462 F. Supp. 1131, 1143-44 (D. N.J. 1978).
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warranted, the court examined the duration of treatment and the
drug's impact on the patient's ability to think and speak.24 If the
intrusion is minor and the state's reason for the intrusion is
compelling, it may be justified under the First Amendment."'
Unquestionably, the state's purpose of protecting children
from molestation is compelling. However, it would be wrong to
characterize the intrusion on the pedophile as minor. Advocates of
MPA usage argue that testosterone reduction does not violate the
First Amendment because the treatment does not deprive
pedophiles of sexual fantasy. Rather it restores their thought to the
"parameters of normalcy"242 by correcting an organic malfunction
that causes excessive sexual fantasizing. 243 In fact, advocates argue
that the treatment actually increases an individual's freedom of
thought by freeing his mind from paralyzing sexual fantasies. 2'
Nonetheless, Depo-Provera directly impacts the recipient's interest
in sex and ability to think about sex. Commentators have
characterized the impact of Depo-Provera in the following ways:
"Depo-Provera or surgical castration intrudes upon the rapist's
245
ability to think about sex."
"The main effect of castration on men ... is that their capacity to
respond to sexual stimuli is diminished as is their fantasy life and
their sexual interest in general."246

240
241

242
243
244

245

Id. at 1144.
Id.
Fitzgerald, supra note 159, at 29.
Id

See id.
Green, supra note 46, at 19 (quoting Blumer & Migeon, Hormone and

HormonalAgents in the Treatment ofAggression, 160 J. NERVOUS &

MENTAL

DISEASE 127, 128 (1975)).
246

Id. (quoting J.

(1971)).
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"[C]astration results in complete elimination of interest in sexual
relations."247
"[T]he effects of MPA cannot simply be interrupted by its
androgen-depleting effect. There is a direct effect on cerebral
functions. 248
Because Depo-Provera intrudes extensively on a
pedophile's thoughts, the California legislation may be vulnerable
on First Amendment grounds.
In addition to autonomy over one's thoughts, individuals
also have a right to be free from state intrusions on their body.
Individuals have a right, founded in the Fourteenth Amendment, to
refuse medical treatment,249 and a corollary right to provide
informed consent for medical procedures. Constitutionally, consent
must be both knowing25° and
Id. (quoting George Sturup, Castration: The Total Treatment, in SEXUAL
BEHAVIOR: SOCIAL, CLINICAL AND LEGAL ASPECTS 374 (1971)).
248 Id. (quoting Blumer & Migeon, Hormone and Hormonal Agents in the
Treatment of Aggression, 160 J. NERVOUS & MENTAL DISEASE 127, 128
(1975)).
249 Cruzan v. Director, Missouri Dept. of Public Health, 497 U.S. 261, 262
(1990).
251 Canterberry v. Spense, 464 F.2d 772 (D.C. 1972), cert. denied. In
Canterberrythe court said, "[f]undamental in American Jurisprudence [is] that
every human being of adult years and sound mind has the right to determine
what shall be done with his own body." Id. at 778. In laying the ground work for
the legal meaning of" knowing consent," the Canterberrycourt stated that the
individual must be made aware of: (1) the risks of the treatment; (2) the benefits
of the treatment; (3) the disadvantages of forgoing treatment; and (4) available
alternative treatments. Id. Conceivably, the medical risks and benefits of MPA
treatments could be reasonably and easily explained to the potential recipient.
The risk of the drug includes a slight risk of cancer. The drug will relieve the
pedophile of compulsive fantasies, leaving him or her more open to therapy.
247
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voluntary.2"' Depo-Provera, as a condition of parole, raises the
issue of whether an incarcerated pedophile's consent can be truly
voluntary. Opponents of Depo-Provera are concerned that
convicted pedophiles will be forced to "barter with their bodies"
for freedom. 2 2 In Kaimowitz, the court found the relationship
between a prisoner, his doctor and the state was too coercive to
allow a resident of a state mental institution to freely consent to
experimental psychosurgery. However, simply because the
decision between treatment and continued incarceration is difficult,
does not make the potential parolee's situation coercive. "While it
is true that a convicted sex offender is faced with only two options,
either incarceration or treatment, it does not necessarily follow that
the offender is unable to give consent.' ' 211 Itseems unfair, though,
to liken the decision over hormone therapy to other parole
conditions such as remaining in the state or finding a job. The
comparison does not account for the extreme invasiveness of
Depo-Provera.
The right to bodily autonomy also allows an individual to
make procreative decisions without state interference.254 This right
is jealously guarded by the courts and is considered "one of the
basic civil rights of man."255 If Depo-Provera treatments interfere
with an individual's right to procreate, the condition would be
unlikely to pass constitutional review. Unfortunately, whether
MPA treatment directly impedes a male's ability to procreate is
unclear. Some sources believe that, "[t]he use of Depo-Provera
intrudes upon the personal right to procreate because its effect on
Loss of the pedophile's sexuality as well as the drug's side effects will be the

consequences. The alternative would be surgical castration or therapy.
251id.
212 Fitzgerald supranote 159, at 21-22.
25'

Peters, supranote 3, at 316.

" Skinner v. Oklahoma, 316 U.S. 535 (1942); Griswald v. Connecticut, 381
U.S. 479 (1965); Eisenstadt v. Baird, 405 U.S. 438 (1972); Roe v. Wade, 410
U.S. 113 (1973).
211Skinner, 316 U.S. 535.
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testosterone levels leaves men sexually impotent. As a result,...
Depo-Provera probation conditions involve the state in the
26
regulation of the enjoyment of the marriage and family life .... ,"
Others however indicate that the significant advantage of MPA
treatments is that, "MPA does not intrude on the paraphiliac's right
to procreate . . . . The offender, even though producing an
increased number of abnormal sperm, can still engage in sexual
activities and beget and child."2"7 Despite the differences of
opinion over the procreative abilities of the Depo-Provera
recipient, one would be hard pressed to explain how a medical
treatment that results in sexual apathy would not directly impact
one's ability to have children." 8 The Supreme Court has found the
right to procreate is so fundamental to human autonomy that it
cannot warrant state interference." 9 The unresolved scientific issue
of whether MPA interferes with reproductive abilities in men260
will bolster a claim against the constitutionality of the treatment.
The state of California has a compelling interest in
preventing the sexual molestation of children. However, DepoProvera as a condition of parole will significantly intrude on the
parolee's rights under the First and Fourteenth Amendments to be
free from both mental an physical intrusions by the state. Depo256

Id.

I
Id.
Although some scholars argue that being out of prison with treatments of
MPA would have a smaller impact on a pedophile's procreative rights than
would incarceration, the argument carries little weight. Followed to its logical
extreme, everyone incarcerated in prison would have a valid constitutional
objection that the incarceration interfered with his or her procreative rights. See
Peters, supranote 3, at 322-323; Fitzgerald, supra note 159, at 44.
29 See Skinner, 316 U.S. at 541.
26 Because Depo-Provera is a medically accepted birth control method for
women, it would appear that women would have an undeniable claim that such
treatment would interfere with their right to procreate.
258
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Provera directly impacts the parolee's ability to think about sex
and may effect his ability to procreate. Because the degree of
intrusiveness is so pronounced, it is unlikely that the treatment will
overcome the state's interest in preventing child abuse.
CONCLUSION

Pedophilia is a complicated disease for which neither a
cause nor a cure can be found. The disease transforms its victims
into the most abhorrent of criminals child molesters.
Testosterone reducing drugs, such a Depo-Provera, coupled with
therapy, effectively work in tandem to reduce the pedophile's sex
drive and realign his sexual orientation. Depo-Provera has shown
to be the most successful approach in reducing recidivism in
criminal child molesters.
Unfortunately, California's chemical castration law
demonstrates the difficulty in marrying rigid and formalistic laws
with complex medical treatments. The efficacy of the legislation is
negligible and it is not likely to pass constitutional review. DepoProvera will be ineffective as a parole condition in preventing
future criminality in some offenders. Depo-Provera's impact on
gender characteristics and sexuality will support an Eighth
Amendment challenge to the legislation. Last, the treatment
intrudes on the recipient's freedom of thought and procreative
rights to such an extent that it will violate his First and Fourteenth
Amendment rights.
The California experience demonstrates that punishing
child molesters should remain the responsibility of the legal
system; treatment of pedophilia is best left to the medical
community.

