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On the Opposition of 
Practical and Theoretical 

Elizabeth Beske 
American University, 
Washington College of Law
beske@wcl.american.edu

Although it still may be fashionable
these days to recognize a dichotomy

in law schools between the practical and the theoretical,
as LRW professors, we should resist the temptation. The
opposing conceptions of law school as “trade school”
and doctrinal academia do not neatly apply to what we
do. Focusing too much on how we train our students for
the real world, without highlighting our role in teaching
legal analysis, may undermine our relative position in
the academy and undervalue our role in legal education.

We confront daily the unmistakable reality that the world
outside law school is changing rapidly and changing
utterly. We get that teaching Shepard’s in print does our
students a disservice. Online databases change and, with
them, change our instruction techniques. We want our
students well-placed to succeed, and to that end, we take
seriously our obligation to keep current and to inculcate
real-world skills, perhapsmore so than thenextprofessor.

But overemphasis on how “practical” we are may
have its downside, in that professors regularly placed
into the “skills camp” often struggle for legitimacy
within their institutions. Thus, touting our profession
solely in terms of practical skills – without recognizing
a fundamental identity of substantive purpose
between LRW and doctrinal classes – may ultimately
disserve our collective aspirations for legitimacy.

Few, if any, doctrinal professors would claim teaching
black letter law as their paramount pedagogical goal.
Instead, we are told, they teach a critical way of
thinking. The Socratic Method, for example, challenges
students by means of oppositional statements and
lines of inquiry into how to properly read a case, or
to synthesize several cases, and to arrive at a refned

rule statement. Over time, and with consistent practice,
students learn how to extract meaning from cases and
to synthesize rules that permit analogical application to
new circumstances. Modern strategies for transmitting
this skill may differ, but the objective of the doctrinal
class even today is to teach students to perceive logical
connections and to extrapolate. Of course, doctrinal
professors also instruct in a particular substantive
context. The torts professor grounds instruction in duty,
breach, and causation; the contracts professor speaks
of offer and acceptance. But as to each, the pedagogical
goals are nearly identical: to instruct students in a
mode of analysis while – incidentally – giving them
passing familiarity with a substantive body of law on
which they will be tested in the future. The doctrinal
class, properly understood, thus has its abstract
elements (teaching of legal inquiry) and its practical
applications (introduction of a specifc vernacular).

What is it that we do in LRW instruction? We teach
students to express legal arguments. Along the
way, they learn to cite, fnd resources, and marshal
authority. But at the same time, our fundamental
focus is teaching students how to synthesize rules
and reason analogically. We teach them to read
cases critically, to discern logical rules, and to extend
these rules into previously unanticipated situations.
Just like the doctrinal professor, our stock in trade is
immersing our students in the practice of legal analysis.
Though fewer of us may channel our inner Professor
Kingsfeld as we do this, all the same; our fundamental
objective differs little from that of the torts professor.
Properly understood, then, our class has its abstract
elements (teaching legal inquiry) and its practical
applications (introduction of a specifc vernacular).

The contracting job market, and mounting student
debt, rightly should prompt all those in academia to
navel-gaze and to ponder which among many methods
of teaching legal inquiry best situates our graduates
in the modern era. However, as LRW professors, we
may want to be careful as we proceed. The long-term
objective of situating LRW professors on terra frma
within the academy may best be served by trumpeting
the substantive aspects of our jobs frst and foremost. n

	      

 
 

	 	 	 	 	 	
	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	

	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	
	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	 	 	

	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	

	 	 	 	 	 	 	
	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	

	 	 	 	 	 	 	
	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	
	 	 	 	 	 	 	 	 	 	 	
	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	
	 	

	 	 	 	 	 	

For the Love of the Case File 
By Christine Pedigo Bartholomew 
University at Buffalo Law School  
cpb6@buffalo.edu 

During my 2L summer employment, 
my third assignment asked me to “get 
up to speed” on a client fle. That 

was the assignment: no further guidance was offered. 
I located the three redwells comprising the fle. Yet, 
they did little to help. They were replete with pleadings, 
some of which I had heard of but many I hadn’t (motion 
in limine? document preservation order?? subpoena 
duces tecum???). Combing out what was relevant was 
akin to assembling a challenging jigsaw puzzle without 
the box with the puzzle’s picture. My education to 
date hardly prepared for me for these “learn the case” 
type of assignments. Where was my pretty memo 
asking me to research a discrete legal question? Wasn’t 
that the standard summer associate assignment? 

Now that I have transitioned to academia, one of 
my primary quests is to save a few young associates 
from “client fle” fear. This has meant going beyond 
providing a few, carefully parsed pieces of the 
record for writing assignments. Instead, my goal 
is give students a fle that actually looks like it 
might in practice. The gains for the students are 
signifcant – particularly given employers’ increased 
reluctance to spend time training junior associates. 

Presenting the materials as they might appear in 
practice can help students learn to identify what 
actually matters in a dispute. Real fles are replete 
with irrelevant material. As a result, young associates 
often struggle to identify what legal claims to pursue 
after an initial client in-take meeting. Using a client 
fle that includes a few red herrings helps students 
with issue spotting—an essential skill in practice. 

The key is making the case materials seem as true to 
life as possible. Walk students through a few actual 
client fles. Show students how such information may 

be organized electronically or in the traditional paper 
folders. This is particularly important for the current 
technologically entrenched generation, as students are 
often surprised to learn that sometimes the only way 
to “search” a fle is by reading a hard copy fle index. 

Providing a variety of different case materials will also 
help students be practice ready. Including complaints in 
a fle helps students distinguish between legal theories 
and relevant facts. Go further and include an amended 
complaint to show how legal theories can be modifed 
but factual allegations cannot. Use depositions rather 
than just affdavits to highlight how reading the entire 
transcript ensures the cross-examination testimony 
doesn’t hurt your legal argument. These more nuanced 
uses of a case fle add depth to an assignment and teach 
studentshowimportantitistofullydevelopthefactrecord. 

To maximize the beneft of a client fle, pick assignments 
that force students to apply the materials to different 
standards of review. For example, have students work 
on a motion to dismiss then later use the same fle 
for a summary judgment dispute on a different issue. 
Students instantly appreciate how different standards of 
proof alter which evidence is pertinent for a legal issue. 
While a complaint may be suitable evidence for a motion 
to dismiss, it is insuffcient on summary judgment. 

Admittedly, the burden of developing extensive case 
fles is high. But electronic databases like PACER1 

have made this easier than it once was. Consider 
pulling a variety of pleadings from a single case. 
You may still have to supplement the discovery 
materials. But, by changing some names, isolating 
some issues, and changing the jurisdiction, you 
might have a wonderful and manageable case fle to 
use in preparing students for life after graduation. n 

1 Options like PACER (Available at: http://www.pacer.gov/) and 
Justia’s Federal District Court Filings and Dockets (available at: 
http://dockets.justia.com/) offer materials from active federal 
cases across the country. The options for state court materials are 
more limited, but they, too, are sometimes available online. See, 
e.g., San Francisco Superior Court’s Online Services, available at 
http://www.sfsuperiorcourt.org/index.aspx?page=467 (allowing 
search by party name or case number). 
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