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In sum, Bentham disapproves of punishing the innocent, and deceiving 
the public. Thus, the charge of framing the innocent is belied by Bentham's 
own statements. How can so many philosophers and legal scholars have 
attributed this view to Bentham? The answer is that they consider Bentham's 
own tediously detailed statements about his views irrelevant. To them, he is 
a utilitarian moral philosopher and is therefore chargeable with all 
implications of the principles that the good is pleasure, that ethical acts are 
those which maximally produce pleasure or reduce pain, and that laws and 
policies are good in so far as they are ethical acts. Bentham's own beliefs 
about what institutional arrangements and policies would best serve utility 
are irrelevant because these are empirically contingent, and hence 
unphilosophical. We shall next examine the question of whether Bentham is 
a moral philosopher in this sense, and whether his utilitarianism is such a 
moral philosophy. 

IV. UTILITY AN ETHICAL PRINCIPLE? 

Critics of utilitarian penology ascribe a willingness to frame the 
innocent to Bentham belied by his own statements. They do so on the 
assumption that, as a utilitarian moral philosopher, Bentham is committed to 
approving any act that could maximize utility under some conceivable set of 
circumstances. Bentham appears to give some warrant for this interpretation 
in a few passages appearing at the beginning of his best known book, An 
Introduction to the Principles of Morals and Legislation. Particularly 
interesting to modem professional philosophers is the following statement: 

The principle of utility is the foundation of the present work .... By the 
principle of utility is meant that principle which approves or disapproves of 
every action whatsoever, according to the tendency which it appears to have 
to augment or diminish the happiness of the party whose interest is in 
question .... I say of every action whatsoever; and therefore not only of 
every action of a private individual, but of every measure of government. 100 

criminal punishment, their expectations of being punished even if not guilty. There 
are major utilitarian payoffs to be had from sustaining certain sorts of expectations 
and from avoiding others, Settled policies ofone sort or another are characteristically 
required to produce socially optimal effects in both directions. That is one reason for 
utilitarian policymakers to abide by settled policies, even when greater utilitarian 
gains might be achieved in any given instance by deviating from them. 

Id.at 70-71. 
100. BENTHAM, supra note 82, at 11-12. 
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But we will argue here that this passage is misunderstood as a claim that the 
work to follow is the application to legislation of an ethical philosophy. 
Hence, it would be a mistake to conclude from this passage that Bentham's 
legislative proposals commit him to some view about the moral obligations 
of individuals. 

A. Utility in Bentham's Predecessors 

To understand Bentham's conception of utilitarianism, it is helpful to 
consider the work of the three predecessors who most influenced him, David 
Hume, Baron Helvetius and Cesare Beccaria. Bentham derived his 
formulation of the utility principle from Beccaria, 10 1 who in turn drew it 
from Helvetius. 102 Helvetius in turn drew many important elements of his 
thought from Hume.103 Bentham claimed to have been greatly inspired by a 
reading of Hume, and to have borrowed the term "utility" from him.1 04 Of 
these three writers only Hume had any real interest in morality, and this was 
a sociological interest in the genesis and function of social norms rather than 
an ethical interest in the obligations of individuals. All three conceived of 
utility as a public value, to be pursued through institutions. 

1. Hume 

Hume's credentials as a utilitarian rest primarily on two works: Volume 
three of his Treatise ofHuman Nature, first published in 1740, and the more 
popular and accessible Enquiry Concerning the Principlesof Morals, first 
appearing in 1751. In both works he applied his empiricist methodology to 
problems of value, arguing that judgments of value were ultimately based on 
sense impressions. Hume did not distinguish among different types of value: 
"morals" included the subjects of aesthetic, economic and, especially, 
political value. 105 Rather than deriving standards of law and morals 
deductively from some concept of the good, Hume proceeded inductively, 

101. Frederick Rosen, Introduction to JEREMY BENTHAM, supra note 82, at li. For a 
detailed consideration of Beccaria's influence on Bentham, see H.L.A. HART, EsSAYS ON 

BENTHAM 40-52 (1982). 
102. JOHN PLAMENATZ, THE ENGLISH UTILITARIANS 50 (1958). 
103. Id. at 48-49. 
104. JEREMY BENTHAM, A COMMENT ON THE COMMENTARIES AND A FRAGMENT ON 

GovERNmENT, 440-41 (J.H. Bums & H.L.A. Hart eds., 1977). 
105. FREDERICK WHELAN, ORDER AND ARTEIICE IN HUME'S POLICAL PHILOSOPHY 

203-04 (1985). 
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by examining social practices of praising and blaming. 106 He concluded that 
prevailing ideas of virtue were associated with practices generally 
promoting human welfare or "utility." 107 These practices became widely 
endorsed because they were frequently associated with the experience of 
pleasure or of sympathy. While personal pleasure and sympathy for those 
nearest us were more powerful motives for action than concern for the 
general welfare, they were less prominent in moral discourse because they 
could not ground persuasive, or even intelligible arguments. 

'[T]is impossible we could ever converse with one another on any 
reasonable terms, were each of us to consider characters and persons, only as 
they appear from his peculiar point of view. In order, therefore, to prevent 
those continual contradictions, and arrive at a more stable judgment of 
things, we fix on some steady and generalpoints of view; and always, in our 
thoughts, place ourselves in them, whatever may be our present situation. 10 8 

By the exercise of imagination we are able to extrapolate from our own 
situation to that of other persons, both real and hypothetical and so to 
identify generally beneficial qualities and practices, worthy of praise. We 
thereby correct for our own partisan and ephemeral points of view in 
developing moral claims that will be intelligible to others and that will 
remain persuasive to ourselves over time. "Experience soon teaches us this 
method of correcting our sentiments, or at least, of correcting our 
language .... 109 Morality requires a common point of view because it is a 
public, discursive practice. I10 

Thus, Hume concluded, the attitude of disinterested benevolence that 
characterizes much moral discourse should not be taken as evidence that 
morality is founded on reason. 111 All human values, Hume insisted, spring 
from hedonic sensation. The common moral attitude of impartial 
benevolence emerges from the discursive filtering of hedonic sensation in 
the context of a social practice of praising and blaming. Hume reasoned that 
a hedonistic style of valuation comes naturally to creatures that are self-

106. DAVID HUME, ENQUIRIES CONCERNING HUMAN UNDERSTANDING AND 

CONCERNING THE PRINCIPLES OF MORALS 174 (1975) [hereinafter ENQUIRIES]. 

107. Id.at 172, 180, 183, 192, 231. 
108. DAVID HUME, A TREATISE OF HUMAN NATURE 581-82 (1978) [hereinafter 

TREATISE]; see also ENQUIRIES, supra note 106, at 228-29. 
109. TREATISE, supra note 108, at 582. 
110. ENQUIRIES, supra note 106, at 272-73. 
111. TREATISE, supranote 108, at 581-83. 
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interested and endowed with a capacity for sympathy. Concern for the 
abstraction of public welfare is "artificial" rather than natural, however. It 
arises from the human need to cooperate in developing and sustaining 
mutually beneficial institutions. 

In analyzing moral discourse, Hume observed that value judgments are 
typically expressed as character judgments, ascriptions of praise or blame to 
persons for manifesting virtues or vices. 112 Virtues were divisible into 
kinds, "natural" and "artificial." Natural virtues, such as courage and 
kindness, benefited particular persons and could be explained by the self-
interest or sympathy of the actor. 113 "Artificial" virtues involved adherence 
to social norms which generally benefited the public. 114 For the whole 
complicated enterprise of valuing, praising and blaming to have any point, 
virtues had to be beneficial to human welfare most of the time. But that did 
not mean that moral discourse must refer directly to utility, nor did it mean 
that every act must advance utility to be considered praiseworthy. Utility 
would more likely be advanced by inculcating and enforcing generally 
beneficial rules than by encouraging each individual to judge for him or 
herself how best to serve the general welfare on a given occasion. 115 

Pursuing utility was a cooperative enterprise, best mediated by institutions. 
Accordingly, Hume was far more interested in artificial than in natural 
virtues. 116 

Hume's paradigmatic virtue was "justice," the virtue of obedience to 
useful laws. The types of laws he chiefly emphasized were those that 
encouraged productive labor, investment and exchange by securing property 
and enforcing promises. 117 Such laws were necessary for human flourishing 
in a world in which human beings were self-interested but not self-reliant, 
and in which necessary goods were available but scarce, and capable of 
being appropriated by individuals. 118 In such a world, rules of property and 
contract would enhance human welfare, provided that they were generally 
respected and enforced. Different regimes of property and contract could 
fulfill this function: the specific content of such a regime mattered much less 

112. ENQUIRIES, supra note 106, at 173-74. 
113. WHELAN, supra note 105, at 220-21. 
114. Id. at 227-28. 
115. TREATISE, supra note 108 at 482, 497; see also ENQUIRIES, supra note 106, at 

210; WHELAN, supra note 105, at 227. 
116. TREATISE, supranote 108 at 474-84. 
117. ENQUIRIES, supra note 106, at 193-95; see also JONATHAN HARRISON, HUME'S 

THEORY OF JUSTICE 28-29 (1981). 
118. TREATISE, supranote 108, at 484-89, 494-95. 
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than its widespread acceptance and enforcement. 119 Since particular rules of 
property and contract were useful only as part of regimes that were generally 
accepted, obedience to such rules was useful only when it was widespread. 
This meant in turn that the "virtue" of justice depended upon an 
institutionalized social practice. It was an "artificial" virtue depending on a 
social convention. 120 If a particular society were to suddenly alter its regime 
of property and contract, obedience to the old regime would be disruptive 
rather than useful, and so would no longer be virtuous. 12 1 

According to Hume, acts tend to be deemed virtuous within the context 
of legal regimes and other cooperative social practices useful to the public 
welfare. Hume has sometimes been classified a "rule utilitarian" 122 because 
he did not offer any criterion of value for acts. 123 It would be more accurate 
to say that he developed the concept of utility as part of a description of how 
institutions like law solve problems of cooperation. Hume saw morality 
itself as an institution, a discursive social practice of praise, blame and 
argument, 124 that helped form and sustain utilitarian institutions. Because he 
sought to understand morality as a contingent social practice, he did not seek 
to discover the foundation of morality in some essence of the good. Morality 
was "founded" on utility1 25 only in the sense that morality grew out of the 
practical need to cooperate in securing the conditions of human survival, 
peace, and prosperity. Thus, that utility was the "foundation" of morality did 
not mean that individuals were obliged to cast prevailing moral norms aside 
and maximize utility. Although socially useful, morality remained morality: 
a social practice of invoking and following norms. 126 

2. Helvetius 

Helvetius was chiefly a psychologist, philosopher of mind and political 
theorist. His most influential work, Of the Spirit (1758), was devoted to two 
parallel arguments: that genius was entirely a function of education and did 

119. WHELAN, supra note 105, at 233. 
120. ENQUIRES, supranote 106, at 202; TREATISE, supra note 108,at 491-97. 
121. ENQUIRIES, supranote 106,at 199. 
122. HARRISON, supra note 117, at 31-33. 
123. Id. at 27-28, 33. 
124. ENQUIRIES, supranote 106, at 273. 
125. Id.at 174,231. 
126. Hume obviously employed a foundationalist approach to justification in 

epistemology. See RICHARD RORTY, PHILOSOPHY AND THE MIRROR OF NATURE 160 (1979). 
For an argument that Hume's overall approach to normative justification was 
nonfoundationalist,however,see HEtzOG, supranote 11, at 161-202. 
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not depend on personal characteristics, and that the good was entirely a 
function of institutional arrangements and did not depend on personal 
qualities of virtue at all. 127 These arguments proceeded from three key 
premises, all traceable, in part, to Hume: (1) an empiricist account of mind, 
according to which all our ideas result from sense impressions, combined 
and associated together; 128 (2) an emotivist account of value, according to 
which all our judgments are rooted in passions, and especially in self-
interest; 129 and (3) an egoist characterization of human nature as essentially 
self-interested. 

Helvetius proceeded to argue that both virtue and vice are illusions130 in 
that both good and evil actions proceed from the same sources: passion and 
self-interest. Moreover, all that we mean in characterizing another's action 
as good is that it serves our aims. Since we can only derive our ideas of the 
good from the experience of desire and its gratification, the only common or 
public meaning this term can be given is that of serving the welfare of the 
largest number of people. 13 1 The language of evaluation is meaningful only 
in so far as it refers to the self-interest of the audience; the language of 
obligation is meaningful only in so far as it refers to the self-interest of the 
actor. 

This point about the language of value is crucial in understanding the 
focus of early utilitarians like Helvetius and Bentham on public policy rather 
than private ethics. 132 Since Helvetius and his readers have a common 
interest in inducing others to serve the public welfare, he can use the words 
"good" and "virtuous" in referring to behavior that serves the public welfare. 
These terms have a common meaning only in the context of a public 
discussion about how to influence the behavior of third parties. Little is 
gained by addressing individuals and urging them to sacrifice their own 
interests to the public welfare so as to be "good"-for "goodness" would not 
have that meaning to them. Instead, "the good" would be synonymous with 

127. CLAuDE A. HELvErlus, DE L'EsPRrr, OR ESSAYS ON THE MIND AND rrS SEVERAL 

FACULTIES 7 (1970). 
128. Id. 
129. Id. at 10, 39. 
130. Id. at 29. 
131. Id. at 92, 102-03. 
132. As noted below, the utilitarian William Paley shared the view that talk of 

obligation was meaningless without an enforcement sanction. Unlike Helvetius, however, 
Paley reasoned that individuals were obliged to perform ethical duties by the sanction of 
divine judgment. WILLIAM PALEY, MORAL AND POLrrICAL PHILOSOPHY INWORKS OF WILLIAM 

PALEY 37-39 (1831). 
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their own self-interest. 133 It only makes sense to urge the pursuit of the 
public welfare if one is addressing the public or its institutional 
representatives. Helvetius identifies his subject as including "that part of 
morality at least, which is common to men of all nations, and which in all 
governments can have no other object in view than the public advantage." 134 

From this public perspective, "a man is just when all his actions tend to 
the public welfare." 135 For Helvetius, this principle can dictate that those 
exercising public power must cruelly sacrifice individuals for the public 
good. Helvetius offers, as an example, the practice among stranded and 
starving sailors of drawing lots to determine who should be killed to feed the 
rest: "this vessel is the emblem of the nation; everything becomes lawful, 
and even virtuous, that procures the public safety." 136 A second example 
involves undeserved punishment. To stop a wave of nocturnal murders, a 
sultan imposes a capitally enforced curfew; he then enforces the curfew 
strictly against a stranger who was not aware of its imposition. 137 For our 
purposes though, the significant thing about these examples is that they are 
open and candid exercises of public authority, in keeping with a focus on 
policy rather than private ethics. 

Thus, for Helvetius, public happiness is the aim of public policy, not of 
private morality. Only by influencing laws can the philosopher hope to 
improve behavior: 

If morality hitherto has little contributed to the happiness of mankind it is 
not owing to any want of perspicuity... in the moralists; but... it must be 
owned, that they have not often enough considered the different vices of 
nations as necessarily resulting from the different form of their government; 
yet it is only by considering morality in this point of light, that it can be of 
any real use to men. 138 

I say, that all men tend only toward their happiness; that it is a tendency 
from which they cannot be diverted; that the attempt would be fruitless, and 
even the success dangerous; consequently, it is only by incorporating 
personal and general interest, that they can be rendered virtuous. This being 
granted, morality is evidently no more than a frivolous science, unless 

133. See HELVETIUs, supra note 127, at 123- 124. 
134. Id. at xix (emphasis added). 
135. Id. at 60. 
136. Id. at 63. 
137. Id. 
138. Id. at 120. 
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blended with policy and legislation: whence I conclude that, if philosophers 
would be of use to the world, they should survey objects from the same point 
of view as the legislator.... The moralist is to indicate the laws, of which 
the legislator insures the execution, by stamping them with the seal of his 

139
authority. 

Helvetius conceives of law as a scheme of positive and negative 
incentives to encourage individual service of the public interest. He also 
urges a regime of broad education and unrestricted speech, to encourage 
intellectual achievement and ensure public scrutiny of the performance of 
government. Indeed, an enlightened and vigilant public is the only means by 
which lawmakers can be compelled to listen to the prescriptions of moral 
philosophers. While not explicitly advocating democracy, Helvetius 
comments that "if force essentially reside in the greater number, and justice 
consist in actions useful to the greater number, it is evident that justice is in 
its own nature always armed with a power sufficient to suppress vice, and 
place men under necessity of being virtuous."'140 

3. Beccaria 

Beccaria's immensely influential reformist tract, On Crimes and 
Punishments(1764) was greatly inspired by the utilitarianism of Helvetius, 
but also by Rousseau's Social Contract.141 Beccaria offered his extensive 
package of criminal law reforms as an application of political theory rather 
than ethics. His political theoretical premises were essentially liberal and 
contractarian. Thus, the government was legitimate in so far as rationally 
consented to, and rational persons would consent only to so much public 
coercion and injury as served their common interests. 142 While law should 
serve the common welfare, "the greatest happiness of the greatest number," 
lawmakers inevitably served their own interests and profited by the public's 
ignorance and misplaced trust. 143 Hence legitimate law could only arise 
from the will of an enlightened general public, and the function of the 
philosopher was to enlighten the, public as to its own interest. 144 Like 

139. Id. at 124-25. 
140. Id. at 178. 
141. See David Young, Introduction to CESARE BECCARIA, ON CRIMES AND 

PuNisHMENrs xiii (David Young trans., 1986). 
142. See CESARE BECCARIA, ON CRIMES AND PUNISHMENTS 5, 7-8 (David Young 

trans., 1986). 
143. Id. at 5, 38. 
144. Id. at 5. 
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Helvetius, Beccaria used utility as the touchstone of policy analysis, because 
it was a principle on which individuals of differing views could rationally 
agree; 145 hence it could provide the basis for a social contract. 146 

Beccaria argued that public coercion and injury served the common 
interest only to the extent that they prevented greater private coercion and 
injury. 147 It followed that deterrence of crime was the only legitimate basis 
for punishment, and then only where noncoercive measures would not 
suffice. 148 And the most important noncoercive crime control device was 
the "public tranquility" achieved by establishing legitimate government. 149 

Like Helvetius, Beccaria assumed that citizens were by nature ruled by 
passion and self-interest, 150 and that all social achievement proceeded from 
harnessing or enabling these energies rather than unnaturally suppressing 
them. 151 

Beccaria also insisted that both laws and their enforcement be public 152 

and regular.153 He reasoned that certain punishment deterred more 
effectively than severe punishment for two reasons. First, certain 
punishment did not allow the offender the hope of escaping punishment. 
Second, both severity and discretion undermined deterrence and security by 
delegitimizing the law. If laws were too severe, citizens would refuse to 
cooperate with the investigation, prosecution and punishment of crimes. 
Hence, the more severe punishments became, the less certain, and so the less 
deterrent. 154 Moreover, if the law could be bent, citizens would seek 
advantage by turning their energies to intrigue rather than productive 
accomplishment. 155 Citizens would lose respect for law, and perhaps oppose 
it by force. 156 Rulers would criminalize dissent, causing unnecessary 
unhappiness and squelching enlightenment, art and science. Thus Beccaria 
was profoundly wary of discretion in the administration of justice. 157 

Beccaria accordingly insisted that justice was public and that private 

145. Id. at 3. 
146. Id. at9. 
147. Id. at 8. 
148. Id. at 16. 
149. Id. at 22. 
150. Id. at 14,75. 
151. Id. at 16,41. 
152. Id. at 28, 81. 
153. Id.at 81. 
154. Id. at 46. 
155. Id. at 75. 
156. Id. at 51-52. 
157. Id. at 10,53. 
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forgiveness of crimes should not play a role in the administration of criminal 
law. In a well-conceived regime of punishment, characterized by mildness 

15 8
and regularity, pardons would also be unnecessary. 

Thus Beccaria concluded that optimal deterrence of crime depended on 
avoiding over-criminalization, on certain but mild punishment, and above 
all, on regular administration of the criminal law. However, Beccaria's 
concerns transcended optimal deterrence. His larger concern was with 
rational, utility-maximizing governance. Here, governmental rationality 
depended on popular enlightenment, 159 participation in lawmaking, and 
scrutiny of the administration of the laws. 160 In sum, Beccaria's theory is 
about the legitimate use of public coercive power, rather than the private 
moral obligations of officials. "[O]nly the law may decree punishments for 
crimes, and this authority can rest only with the legislator, who represents all 
of society united by a social contract."' 161 Officials are expected to openly 
serve utility as an enlightened public defines it, by rigorously adhering to 
rules. 162 If they do so, an enlightened public will accept and abide by the 
laws, 163 the great aim of public security will be achieved, 164 the productive 
energies of society will be freed, and public happiness will flourish. 16 5 

Utility plays two primary roles in this argument. First, utility is a 
principle of psychology: thus elites, potential offenders and the wider public 
are presumed to be bent on maximizing their self-interest. Elites are 
presumed either to know their own self-interest or to profit unwittingly from 
received arrangements. The general public, however, depends on 
philosophical enlightenment for knowledge of the public interest. Thus, the 
second role for the idea of utility is evaluative and forensic. In arguing to the 
general public for law reforms, the philosopher should advert to the effect of 
the proposed reforms on the general welfare. If a proposed reform serves the 
public welfare, it may be rationally consented to. If there is rational consent, 
the reform is legitimate. Thus, the normative significance of utility rests on a 
contractarian theory of the legitimacy of laws, not on a general theory of 
value, or a theory of moral obligation. There is no room for officials to 
secretly pursue utility since this contributes nothing to the legitimacy of 

158. Id. at 80. 
159. Id. at 76. 
160. Id. at 5. 
161. Id. at 9. 
162. Id. at 54. 
163. Id. at 22. 
164. Id. at 12. 
165. Id. at 74-75. 
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government and risks destroying it. "The right to inflict punishment does not 
belong to an individual, but to all citizens or to the sovereign."' 166 

Accordingly, officials charged with the administration of punishment had to 
be closely observed, to prevent their betraying the public interest in favor of 
their own. 167 

Now that we have examined the utility principle and the place of private 
ethics in the writings of Bentham's most important predecessors, we are in a 
better position to read Bentham's statements about the utility principle in the 
Introduction to the Principles of Morals and Legislation. None of 
Bentham's main influences proposed utility as an ethical principle for 
evaluating or directing individual acts. 168 Hume identified utility primarily 

166. Id. at 55. 
167. Id. at 78. 
168. See PLAMENATZ, supranote 102, at 47-48. 
Other utilitarians preceded Bentham but did not influence him as substantially. Bentham 

occasionally claimed to have derived his formulation of utility as the greatest good of the 
greatest number from Joseph Priestley's Essay on the FirstPrinciplesof Government (1771), 
which proposed this only as the proper end ofgovernment, not of all human action. Frederick 
Rosen, Introduction to BENTHAM, supra note 82, at 205; JOSEPH PRIESTLEY, POLITICAL 
WRITINGS 14, 31, 46 (1993). 

Three other eighteenth century utilitarians-John Gay, David Hartley, and William 
Paley--did offer utility as an ethical principle. See John Gay, DissertationConcerning the 
FundamentalPrinciple of Virtue or Morality (1731) in ENGLISH PHILOSOPHERS FROM BACON 
TO MILL 769-85 (Edwin A. Burtt ed., 1939); DAVID HARTLEY, OBSERVATIONS ON MAN, His 
FRAME, HIS DUTY, AND HIS EXPECTATIONS (scholars' facsimiles & Reprints 1966 (1749)); 
PALEY, supra note 130 at 37-39. Their theories shared the psychological assumptions of the 
theories discussed in the text: all three authors assumed that ideas were formed by associating 
together sense-impressions, and that human action was motivated first by self-interest and 
second by sympathy. They joined Hume, Helvetius, Bentham, and Beccaria in the worry that 
this hedonistic account of human motivation left public-regarding action unexplained. As we 
have seen, Hume, Helvetius, Beccaria, and Bentham offered institutions like law as the 
solution to this problem and rational discourse as the means by which self-interested creatures 
could agree to form such institutions. Gay, Paley, and Hartley all adopted a very different 
response to this problem: human beings were bound to serve the general welfare by divine 
will. For Gay, that God wished his creatures to be happy sufficed to explain why all were 
obliged to serve the general welfare; they were motivated to do so by habits developed in the 
pursuit of affection and esteem. For Hartley and Paley, however, the compelling motivation to 
serve utility was the sanction of divine judgment in the hereafter. HARTLEY, supra,at 364-65, 
395-97. For Paley, divine judgment was necessary to explain not only the motivation but also 
the obligation to pursue utility. Although a cleric, he was shockingly positivistic about morals 
and scoffed at the notion that there could be obligations not enforced by sanctions. In this 
sense, his utilitarian ethics were nothing more than a utilitarian theory of law, with divine 
sanctions substituted for human ones. PALEY, supra note 132, at 37-39. Like Hume, 
Helvetius, Beccaria, and Bentham, Paley thought that utility must be pursued by enforcement 
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with the artificial virtues that depended upon social institutions like law. 
Helvetius argued that an ethical philosophy would be useless, and that 
philosophers could only serve utility by proposing legislation. Beccaria 
proposed such legislation, and endeavored to show that it would be 
perceived as politically legitimate, rather than showing that it would meet 
some ethical standard. All three authors offered public utility as an 
appropriate evaluative criterion for use in publicly legitimating legal policy, 
because it was a criterion on which they thought self-interested actors were 
able to agree. Utility also provided a standard by which the public could 
monitor and control self-interested officials. 

B. Bentham's Utility Principle 

Bentham's use of the utility principle in the Introduction is consistent 
with this general approach. Despite the title, the book is almost entirely 
about penal legislation and hardly about morals at all. Bentham's preface 
describes the work as an introduction to a penal code,169 and confesses that 
it does not live up to its title. 170 According to Bentham, the book's 
contribution to the study of morals consists only of its "analysis of... 
pleasure, pain, motive and disposition." 17 1 He notes that he has nothing to 
say on the subjects of virtue and vice. He does not even include within the 
subject the topics that a contemporary ethicist would expect to find: an 
analysis of the nature of the good, and of personal duties. He apparently 
considers morals to be the descriptive and normative study of character. The 
former is what we would today call psychology, and it is only that part of 
the subject of "morals" that the book addresses. The preface goes on to 

of generally beneficial rules, rather than case by case. Paley's reasoning was based on 
deterrence theory: he argued that governance of individual behavior required clear standards 
of behavior tied to certain enforcement sanctions. Since persons could only be obliged to 
fulfill standards of behavior that were enforced, they could in principle only be obliged to 
fulfill standards of behavior that were enforceable. And these must be clear and easily 
monitored rules. Id. at 39-40. Thus for Paley, as for Hume, Helvetius, Beccaria, and Bentharn, 
utility was more a feature of institutions than of acts. The utility of a norm depended upon its 
form as well as its content. Paley expressed this idea by distinguishing between the particular 
consequence of an act, and its more important general consequence (not its consequence if 
regularly repeated, but its compatibility with beneficial rules of conduct). Id. at 39. Thus the 
utility of an act depended more on its formal than on its substantive effect. 

169. BENT'HAM, supra note 82, at 1, in AN INTRODUCTION TO THE PRINCIPLEs OF 
MORALS AND LEGISLATION 1(J.H. Bums & H.L.A. Hart eds., 1996). 

170. Id. at3. 
171. Id. 
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outline an ambitious plan involving ten more books, all on the subject of 
legislation, none on the subject of "morals." 17 2 

The forensic function of the principle of utility is announced in the 
opening paragraph of the book. It exactly parallels the place of utility in the 
arguments of Beccaria and Helvetius: 

Nature has placed mankind under the governance of two sovereign masters, 
pain and pleasure. It is for them alone to point out what we ought to do, as 
well as to determine what we shall do.... They govern us in all we do, in all 
we say, in all we think: every effort we can make to throw off our subjection 
will serve but to demonstrate and confirm it. In words a man may pretend to 
abjure their empire: but in reality he will remain subject to it all the while. 
The principle of utility recognizes this subjection, and assumes it for the 
foundation of that system, the object of which is to rear the fabric of felicity 
by the hands of reason and law. Systems which attempt to question it, deal in 
sounds instead of sense, in caprice instead of reason, in darkness instead of 
light. 173 

This is the now familiar argument: individuals are self-interested, and 
cannot be persuaded to be good at their own expense. They can only be 
induced to be good by laws offering rational incentives. Arguments 
supporting such laws either rationally explain how such laws will gratify the 
audience or they are empty cant, merely indicating that such laws will 
gratify the speaker. When equated with utility, "the words ought, and right 
and wrong, and others of that stamp, have a meaning: when otherwise, they 
have none." 174 This is not a claim about the nature of the good, but about 
the nature of political discourse among self-interested actors. As H.L.A says 
of this passage, "it is ...intended to convey an idea which is central to his 
whole argument, namely that when so used [the words ought and right and 
wrong] raise a rationally settleable issue because only then do they invoke 
an external standard which reasonable men would accept for the 
determination of right and wrong."'175 

It is in this limited sense that the principle of utility provides the 
foundation of Bentham's argument. Bentham's argument is about good 
legislation. The audience for such argument is necessarily a public audience, 
and such an audience can only be rationally persuaded by arguments about 

172. Id. at6. 
173. Id. at 11. 
174. Id. at 13. 
175. Hart, Bentham'sPrincipleof Utility, in BErNTHAM,supranote 82, at xc. 
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the consequences of laws for the public welfare. And evaluation of acts 
according to the public welfare is the meaning of the utility principle when 
the actor one is trying to persuade is the public. When the actor one is trying 
to persuade is an individual, the principle of utility has the quite different 
meaning of self-interest. Here is how Bentham draws the line between the 
subjects of ethics and legislation: 

Private ethics teaches how each man may dispose himself to pursue the 
course most conducive to his own happiness, by means of such motives as 
offer themselves: the art of legislation (which may be considered as one 
branch of the science of jurisprudence) teaches how a multitude of men, 
composing a community, may be disposed to pursue that course which upon 
the whole is most conducive to the happiness of the whole community, by 
means of motives to be applied by the legislator. 176 

Just as Bentham conceives morals as psychology, the study of character, he 
regards ethics as something like psychological therapy or self-help, the art of 
composing one's character so as to achieve happiness. 

Thus in identifying the utility principle as the foundation of his book on 
legislation, Bentham by no means implied that individuals are morally 
obliged to serve the public welfare. Such a claim would be pointless, since 
individuals are naturally compelled to serve their own welfare. It is only in 
the context of a work on legislation that utility stands for the greatest 
happiness of the greatest number. And it is only from this legislative 
perspective that even individual acts are to be evaluated and encouraged or 
discouraged according to their contribution to the public welfare. 177 Thus 
the "utility principle," interpreted as a public welfare standard, is 
fundamental to a work on legislation because it provides a useful standard of 
value. That does not mean that public welfare is foundational in the sense 
that it constitutes the essence of the good. 

C. Bentham's InstitutionalAccount ofMorality 

In moral psychology, Bentham followed Helvetius: all passions are 
good, or at least not bad. Actions are valuable according to their effects, 178 

and every passion or "motive" can be rendered useful by appropriate 

176. BENTHAM, supranote 82, at 293. 
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178. JOHN BOWRING, II DEONTOLOGY; OR, THE SCIENCE OF MORALITY 44-46 (1834) 
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sanctions. 179 In general, self-love is a highly useful passion, because 
individuals can be counted upon to augment their own happiness efficiently, 
expertly, and spontaneously, without any legislative prompting, thereby 
contributing to the aggregate welfare of society. 180 Like Helvetius, Bentham 
based libertarian policies on utilitarian reasons. 

Bentham discussed morality in one other way in the Introduction: as an 
informal system of social sanctions, deploying the currencies of honor and 
shame, esteem and contempt. 181 The availability of such informal "moral" 
sanctions reduces a society's need for formal legal sanctions. Such sanctions 
may achieve the utilitarian aims of the law at less cost. Bentham further 
developed this conception of morality in his one work on ethics, 
Deontology, assembled posthumously by his disciple John Bowring, from 
notes and fragments. A striking feature of the view of morality revealed in 
this book is how much it resembles Bentham's positivist conception of law. 
Bentham shared with Hume and Paley the view that morality is an 
institution, like law. Like law, morality is an instrument of social control, 
that cannot exist without enforcement sanctions. 

[W]here actions are supposed to be beneficial over so large an extent as to 
demand the attention of the legislative or administrative authorities, public 
recompense is brought to reward them. Beyond these limits vast masses of 
enjoyment and suffering are produced by human conduct, and here is the 
province of morality. Its directions and its sanctions become a sort of 
factitious law. Those directions are of course dependent on the sanctions to 
which they appeal; and it is only by bringing men under the operation of 
these sanctions that the moralist, or the divine, or the legislator, can have any 
success or influence. 182 

Just as there can be no descriptive claims about law that are not claims about 
positive law, there can be no descriptive claims about morality that are not 
claims about a functioning system of social control. Terms like "the right," 
"the good," and "virtue" have the same status for Bentham as terms like 
"natural law." They are nonsense. 

Of course, one can make prescriptive claims about morality, just as one 
can about law. But these are not, for Bentham, claims about how it is right to 
act. They are claims about what acts we should encourage and with what 
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reasons, and what acts and reputations we should esteem and approve. These 
are prescriptive claims about institutional reform-about how the informal 
sanctions of morality should be organized and directed. And just as it would 
be puerile to propose a legal conduct rule without giving any thought to how 
that rule could be enforced, it would be silly to propound a dictate of 
morality without giving any thought to whether and how that dictate could 
be realized. 

For Bentham, the overwhelmingly salient constraint on any program of 
social control was the hedonistic basis of human motivation. 183 Thus, actors 
would only obey conduct standards if those standards either served their 
interests or were backed by sanctions. 184 A moral sanction involves societal 
disapproval rather than state coercion, but is nonetheless a sanction. 185 A 
moral standard has no validity unless a society can be induced to approve 
and disapprove conduct on its basis. A morality, then, is not a conception of 
the good, but a policy. A moralist proposes and advocates a morality not 
primarily to those who must decide whether to obey it, but to those who 
must decide whether to enforce it. He advocates it not on the basis of its 
rightness, but on the basis of its realizability and its service to the interests 
of its enforcers. 

Bentham's Deontology, accordingly, endeavored to show that a good 
deal of conventional morality could be defended as compatible with the 
enlightened self-interest of the actor.18 6 

'Give me,' may the utilitarian teacher exclaim,-'give me the human 
sensibilities-joy and grief, pain and pleasure-and I will create a moral 
world. I will produce not only justice, but generosity, patriotism, 
philanthropy, and the long and illustrious train of sublime and amiable 
virtues, purified and exalted. 187 

Bentham argued that most "virtues" can be reduced to prudence or 
benevolence. 188 We can easily encourage prudent behavior by teaching 
actors that it serves their long terms interests. 189 And we can reward 
benevolent behavior with gratitude and esteem-thereby encouraging 
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