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merely by saying it is.®* Kant therefore concludes that
stealing undermines the institution of property, lying
undermines the institution of truth telling, and bad faith
undermines the institution of promising. In all these cases,
the principle of exploiting a cooperative institution to gain
an unfair share of the benefits created by that institution is
rejected as contradictory because, if universalized, it would
destroy the institution and thereby preclude the very
benefit sought.® ’

Kant further refines his test of morality by treating
morality itself as such a cooperative institution. A moral
action must not only conform to a universalizable principle:
it also be undertaken because of a universalizable
principle.®® This implies that a moral action may not be
done because of inclination (the present desire so to act) or
interests (the hope of bringing about later consequences
desirable to one’s self or another). If a moral action may
not be taken because of inclination or self-interest, it
follows that it may not be taken because of a coercive
threat, which merely creates a motive of self-interest. So to
act morally requires a capacity to resist inclination, to
reason out one’s moral obligations (using the
universalization test), and to make an uncoerced choice to
act according to the resulting moral judgment. It follows
that to act morally is always to.act on the basis of two
principles: the universalizable principle identified by one’s
moral judgment, and the metaprinciple that one should
freely act on the basis of one’s moral judgment.
Universalized, this metaprinciple becomes the rule that all
persons should act according to their own moral judgments.
But doing so requires that they be permitted the
opportunity to develop their own moral views and to choose
to act on them—or not—without coercion. It follows that
no moral principle passes the universalization test unless it
is compatible with the exercise of autonomy by all others.
Morality therefore requires not only fair cooperation with
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others, but also equal respect for the autonomy of all
others.®® Respecting this autonomy requires granting to
others the same freedom to develop into rational moral
agents that engenders one’s own moral agency. It also
requires according others equal freedom to pursue the
nonmoral ends that constitute self-interest, because one
cannot choose to act on moral ends without the freedom to
act on nonmoral ends.*

Kant’s principle of equal autonomy generates
difficulties, however, in that if individuals are completely
free to act as they choose, they will infringe one another’s
freedom.® Thus, the efforts of all to act autonomously are
incompatible unless they all freely choose to act morally.®
And they cannot be constrained to act morally, because
action cannot be moral unless it is freely willed.

The inevitable conflict of freely willed actions explains
the necessity of law, or collective coercion; the tension
between law and the moral autonomy of those subject to it
frames the problem of justice, or legitimate coercion. In
order to protect the autonomy of its members, society must
coerce its members to behave according to the dictates of
morality, but thereby appears to deprive them of their
autonomy and so of any opportunity to act morally. Kant’s
solution to this paradox is a social contract, modeled on
Rousseau’s, in which society’s members freely subject
themselves to law.” Having consented to the imposition of
legal coercion, they can follow the dictates of the law and
still act morally. They can also coerce one another through
the medium of the state in a way that they cannot do as
individuals, because the state represents the will of those

86. Kant, Metaphysical Elements, supra note 82, at 38; Allen Rosen, Kant’s
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89. The condition of universal freedom reconciled by free submission to the
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coerced.”

Since an effective legal system is necessary to protect
one’s own and others’ autonomy, the exercise of morally
autonomous choice implies a moral obligation to subject
one’s self to law.®? Moreover, law’s interference with
autonomy is limited. Where morality regulates intentional
states or internal acts of will, law governs only external
conduct.®®* It does not require individuals to act out of
moral motives, but simply to conform their conduct to
universalizable and so moral principles of action. In
essence, law forces individuals to comply with rather than
exploit cooperative institutions.

Punishment is legal coercion, threatened and inflicted
because of the morally culpable violation of a conduct norm.
By coercion, Kant means a sanction that effectively
deprives an actor of the advantage she hoped to gain by
violating a cooperative norm of morality. In this way it not
only deters others from violating the norm, it frustrates the
criminal’s selfish purpose in violating the norm. By
frustrating the criminal’'s purposes, punishment
represents, in the criminal’'s own experience, the
contradiction that would arise from universalizing the
criminal’s principle of action. Here is how Kant explains
the meaning of imprisoning a thief:

Inasmuch as someone steals, he makes the property of
everyone else insecure, and hence he robs himself (in
accordance with the law of retribution) of the security of any
possible property. He has nothing and can also acquire
nothing, but he still wants to live, and this is not possible
unless others provide him with nourishment. But because
the state will not support him gratis, he must let the state
have his labor at any kind of work it may wish to use him
for (convict labor), and so he becomes a slave, either for a

91. Id. at 62; Murphy, supra note 87, at 108.

92. Rosen, supra note 86, at 10.

93. Kant, The Metaphysics of Morals, supra note 80, at 56; Rosen, supra note
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certain period of time, or indefinitely, as the case may be.®*

Kant holds that a threatened sanction does not count
as punishment unless it actually has a coercive effect in
one of the two senses discussed above. That is, it must
actually frustrate the immoral purposes of those on whom
it is imposed, or its threat must deter some persons from
committing the crime. Kant apparently did not consider
whether the probability of punishment must be so great as
to deter any rational person from committing the crime.
But he did seem to think of punishment as inherently
deterrent. Kant revealed this aspect of his conception of
punishment in a discussion of the doctrine of necessity.
Kant posed the hypothetical of two shipwrecked sailors
adrift in the ocean, struggling over a plank large enough to
support only one of them. He concluded that neither one is
justified in pushing the other off, to his death, because such
a principle of action, if universalized, would be self-
defeating. But he also concluded that it is impossible to
punish such a killer, because the threat of Ilater
punishment could not possibly deter the killing, since its
execution would not wholly deprive the survivor of the
advantage he would gain by killing his competitor.

This imagined right [of necessity] is supposed to authorize
me to take the life of another person when my own life is in
danger, even if he has done me no harm. It is quite obvious
that this conception implies a self-contradiction within
jurisprudence. . . . It is clear that this allegation is not to be
understood objectively, according to what a law might
prescribe, but merely subjectively, as the sentence might be
pronounced in a court of law. There could be no penal law
assigning the death penalty to a person who has been
shipwrecked and finds himself struggling—both of them in
equal danger of losing their lives—and in order to save his
own life pushes the other person off the plank on which he
had saved himself. For no threatened punishment from the
law could be greater than losing his life in the first instance.

94. Kant, Metaphysical Elements, supra note 82, at 139.
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Now a penal law applied to such a situation could never
have the effect intended, for the threat of an evil that is still
uncertain (being condemned to death by a judge) cannot
outweigh the effect of an evil that is certain (being
drowned). Hence, we must judge that, although an act of
self-preservation through violence is not inculpable, it still
is unpunishable. . . .%

Kant’s claim here is not that such punishment would
be pointless or wasteful or cruel, but that it would not even
be punishment at all. The threatened harm must exceed
the expected benefits of the crime, or the actual harm must
exceed the actual benefits of the crime, for either to count
as coercive, in Kant’s sense. Both imposing a conditional
threat and forcibly depriving someone of a sought after
benefit are ways of interfering with their autonomous
choice. In its coercive effect we may analogize punishment
to coercive offenses like robbery, or rape, which may violate
consent by either force or the threat of force.

It may seem surprising that Kant’s conception of
punishment presumes its deterrent effect, since he is often
thought to be indifferent to consequences. Certainly, he
professed to consider consequences morally irrelevant.
Thus, in the Groundwork of the Metaphysics of Morals, he
inveighs that “the moral worth of an action does not lie in
the effect expected from it and so too does not lie in any
principle of action that needs to borrow its motive from this
expected effect.”™ On the other hand, he acknowledged in
other passages that morality aims at ends: for example,
morality requires us to treat each human being as an end
by according her as much freedom as is compatible with
our own.”” But even if consequences were irrelevant to the
morality of an act, this would not entail that consequences
were irrelevant to justice, which is a different standard of
value. And justice, rather than morality, is the standard

95. Id. at 35-36.

96. Kant, Groundwork, supra note 81, at 14.

97. Walker, supra note 84, at 8-9. For a general argument that Kant’s moral
theory only makes sense as a partly consequentialist method of practical
judgment, see Barbara Herman, The Practice of Moral Judgment 73-112 (1993).
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Kant proposes for assessing punishment.

So what does Kant have to say about the consequences
of punishment? Here his views are more complex than is
commonly recognized, in that he rejects only certain kinds
of consequences as irrelevant to justice. In a widely quoted
and colorful passage, he objected to what he imagined to be
the implications of utilitarianism for punishment:

Judicial punishment can never be used merely as a means
to promote some other good for the criminal himself or for
civil society, but instead it must in all cases be imposed on
him only on the ground that he has committed a crime; for a
human being can never be manipulated merely as a means
to the purposes of someone else and can never be included
among objects of the law of things. His innate Personality
protects him against such treatment, even though he may
indeed by condemned to forfeit his civil Personality. He
must first be found deserving of punishment before any
consideration is given to the utility of this punishment for
himself or for his fellow citizens. The law concerning
punishment is a categorical imperative, and woe to him who
rummages around in the winding paths of a theory of
happiness looking for some advantage to be gained by
releasing the criminal from punishment or by reducing the
amount of it.... If legal justice perishes, then it is no
longer worthwhile for humans to remain alive on this earth.
If this is so, what should one think of the proposal to permit
a criminal who has been condemned to death to remain
alive, if, after consenting to allow dangerous experiments to
be made on him, he happily survives such experiments and
if doctors thereby obtain new information that benefits the
community? Any court of justice would turn down such a
proposal with scorn . .. for justice ceases to be justice if it
can be bought for a price.%

A slightly later passage, however qualifies this
seeming rejection of consequentialism:

Anyone who is a murderer—that is, has committed a

98. Kant, Metaphysical Elements, supra note 82, at 138.
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murder, commanded one, or taken part in one—must suffer
death. This is what justice as the Idea of judicial authority
wills in accordance with universal laws that are grounded a
priori. The number of accomplices in such a deed might,
however, be so large that the state would soon approach the
condition of having no more subjects if it were to rid itself of
these criminals, and this would lead to its dissolution and a
return to the state of nature, which is much worse, because
it would be a state of affairs without any external legal
justice whatsoever. Since a sovereign will want to avoid
such consequences and above all, will want to avoid
adversely affecting the feelings of the people by the
spectacle of such butchery, he must have it within his power
in case of necessity to assume the role of judge and to
pronounce a judgment that, instead of imposing the death
penalty on the criminals, assigns some other punishment
that will make the preservation of the mass of the people
possible, such as, for example, deportation. Such a course of
action would not come under a public law, but would be an
executive decree, that is, an act based on the right of
majesty, which, as an act of reprieve, can be exercised only
in individual cases.®

How can we reconcile these seemingly contradictory
statements about consequentialism? We must distinguish
among different types of consequentialism The type of
consequentialism that Kant regards as irrelevant to
punishment is hedonism, or the “theory of happiness.”
Generally speaking, happiness is not an ultimate, but only
a contingent value, for Kant. What makes us happy
depends on our interests and inclinations, but it is the
nature of a moral agent to choose her ends, not to accept its
own desires uncritically.’®® Thus Kant is more interested in
securing the conditions for persons to freely choose their
ends than he is in insuring their happiness. And to the
extent that morality requires us to seek the happiness of
others, it is in order to affirm their equal worth as choosers
of their own ends, not because happiness is an intrinsic

99. Id. at 141.
100. Kant, Groundwork, supra note 81, at 36.
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good.’* So Kant does not reject consequentialism, but in
evaluating consequences, he completely prioritizes the
goods of justice and autonomy over the good of happiness.!*

In the context of punishment, it is impossible to avoid
considerations of happiness since, as we have seen, a penal
sanction must, by definition, threaten to make the
defendant worse off as a consequence of committing the
crime. But Kant wants to avoid -calculating the
unhappiness of the person punished as a cost, since he
conceives of that unhappiness as the frustration of an
immoral desire to violate the autonomy of others. If a
society allows the criminal to enjoy the benefits of his
crime, it becomes an accomplice. Perhaps Kant also wishes
to avoid the notion that punishment is a sort of therapeutic
benefit. This idea might tempt us to coercively impose
therapeutic treatment on those who have not consented to
it and who have not yet earned coercive treatment by
actually violating the law.

While society may not trade justice to achieve the end
of happiness, it may apparently trade justice for justice.
Thus, it may mitigate deserved punishment in order to
preserve the legal order on which justice depends. This is
exactly the choice that many societies have recently faced
in trying to transform themselves from dictatorships into
democracies.  Dictatorial regimes often maintain
themselves by systematizing atrocity, a practice that may
render a very large proportion of the population complicit
in crimes. Unless the bulk of these accomplices are
amnestied, it may be impossible to win the population’s
assent to a just regime of prospective laws.!® Kant so
prioritized the authority of the legal order that he objected
categorically to the trial of overthrown tyrants, on the

101. Walker, supra note 84, at 12-13.

102. Murphy, supra note 87, at 106-07.

103. For general discussions of this problem, see Pablo De Greiff, Trial and
Punishment, Pardon and Oblivion: On Two Inadequate Policies for the Treatment
of Former Human Rights Abusers, 22 Phil. & Soc. Criticism 93 (1996); Bruce A.
Ackerman, The Future Liberal Revolution (1992); Ruti Teitel, Transitional
Justice (2001).
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grounds that all of their unjust actions were lawful at the
time committed.'® Society faces a more prosaic dilemma
between competing claims of justice when it tries to induce
underlings in a criminal organization to cooperate in
providing evidence against their leaders. A measure of
justice may have to be sacrificed in order that any justice
may be done. Kant seems to accept this kind of trade off in
the quoted passage about pardoning accomplices.

So when it comes to the important value of autonomy,
Kant is willing to be very practical. The exercise of
autonomy realistically depends upon the rule of law,
preferably the rule of just law. Because the rule of law is
merely a means to autonomy, it is more important to
ensure its future survival than to insist on its retrospective
vindication. Yet, Kant insists, while current justice may
have to be compromised to insure the survival of just
institutions, the decision to do so lies outside of those
institutions. So Kant was a consequentialist about law, but
apparently believed that consequentialism had no place
within law.

Kant’s insistence on the regularity and cons1stency of
law as such, flows from his conception of law as an
institution that actually universalizes principles of action.
This is one of the differences between morality and justice.
An act is moral if it is undertaken because of a principle of
action that can be universalized, even if it is the only such
act ever performed. An actor of bad character can still
perform a moral act, because an act can be moral in
isolation from other acts. By contrast, an act cannot be just
in isolation, because justice is a value that inheres in
regularity and systematicity. As Jeffrie Murphy explains,

[ilt is a necessary truth about the institutional rules
prescribing punishment, and not merely a moral
observation about them, that they should be justly
enforced—that like cases be treated alike. For only in this
way can law attain its primary social function: the control of
social behavior through rules. ... These rules can perform

104. Kant, Metaphysical Elements, supra note 82, at 128.
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their socials function only if coupled with a justly enforced
system of authoritative punishment.!®®

That death is a fit penalty for murder (as Kant
believed) does not make the execution of, say, only black
murderers just, if equally guilty whites are spared.’®® This
is why Kant could not have regarded even deserved
punishment as just, if meted out on an ad hoc basis by
vigilantes.”” This requirement of regularity in the
imposition of punishment helps us to resolve the puzzle
raised earlier about the extent to which Kant required that
punishment actually deter. To count as just, punishment
must be successfully inflicted in response to every crime,
and must always deprive the criminal entirely of the
benefit of the crime. This means that, by definition, a just
regime of punishment always suffices to deter a rational
actor. In this way, just punishment ideally deters criminal
acts and effectually protects the equal autonomy of
potential victims. Just coercion depends on stable, regular
legal institutions, which render spheres of autonomous
choice real, by reliably protecting them.%

Thus far, we have seen that to qualify as just,
punishment must be imposed by law because of the freely
chosen violation of a morally obligatory norm of conduct.
Such punishment must be imposed systematically and
equally on all similarly situated actors. The punishment
must be proportionate to the crime—harsh enough to
deprive the criminal of the benefit of the crime, but no
harsher than the evil inflicted by the crime. !*® There is, in

105. Murphy, supra note 87, at 117.

106. See Furman v. Georgia, 408 U.S. 238 (1972) (arbitrary and capricious
capital sentencing scheme risks racial discrimination); McCleskey v. Kemp, 481
U.S. 279 (1987) (dismissing challenge to capital sentencing scheme based on
statistical evidence of discrimination on the basis of race of the victim).

107. Murphy, supra note 87, at 117.

108. Rosen, supra note 86, at 89-91.

109. Kant, Metaphysical Elements, supra note 82, at 172.

The only time a criminal cannot complain that he is treated unjustly is
when he draws the evil deed back onto himself, and when he suffers that
which according to the spirit of the penal law—even if not to the letter
thereof—is the same as what he has inflicted on others.
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addition to these conditions, one more requisite of just
punishment. In order for coercion to be just, the person
suffering coercion must have consented to the law imposing
it. This requirement of consent follows from the moral
principle that every person should be treated equally, as an
end—that is, as an autonomous person who cannot be
coerced in her moral choices.!® However, such a
requirement raises the difficulty that citizens do not
personally consent to any laws. Kant’s solution to this
problem is to substitute the collective consent of
majoritarian democracy for personal consent:

The legislative authority can be attributed only to the
united Will of the people. Since all of justice is supposed to
proceed from this authority, it can do absolutely no injustice
to anyone. Now, when someone orders something against -
another, it is always possible that he thereby does another
an injustice, but this is never possible with respect to what
one decides for oneself (for volenti non fit injuria). Hence,
only the united and consenting Will of all—that is, a general
united Will of the people by which each decides the same for
all and all decide the same for each—can legislate. The
members of such a society (societas civilis), that is, of a
state, who are united for the purpose of making laws are
called citizens (cives). There are three juridical attributes
inseparably bound up with the nature of a citizen as such:
first, the lawful freedom to obey no law other than that to
which he has given his consent; second, the civil equality of
having among the people no superior over him except
another person whom he has just as much of a moral
capacity to bind juridically as the other to bind him; third,
the attribute of civil self-sufficiency that requires that he
owe his existence and support, not to the arbitrary will of
another person in the society, but rather to his own rights
and powers as a member of the commonwealth. . . 1!

Of course the collective consent of the citizenry seems
imperfect in several ways. First, and most obviously, the

110. Rosen, supra note 86, at 14, 56-57, 62-63.
111. Kant, Metaphysical Elements, supra note 82, at 119, 120.
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system. In so doing, we expect and intend that if our views
are shared by a majority of those voting, they will prevail
and be enacted into laws that will be enforced coercively.
But this intention implies that if some other view is
preferred by a majority, that view will be enacted into law.
Accordingly, those who vote do actually assent to the
results of the election and to the authority of the laws
ultimately enacted. In other words, when we vote, we
cooperate with others in achieving a public good, by
constituting an authoritative lawmaking body with the
power to coerce our fellows—and ourselves. We don’t
simply express a preference about what law should be
made, we assume the power to make law.

What about those who choose not to vote? While
voting clearly signifies assent to law, nonvoting does not
necessarily imply repudiation of the rule of law: voluntary
nonvoters are usually just delegating their lawmaking
discretion to their peers. This makes perfect sense, given
Kant’s view that there is no rational alternative to
assenting to law. So as long as the franchise and the
conditions for its autonomous exercise were made available
to all adults, Kant was willing to ascribe to those adults
consent to the resulting laws. The important consideration,
then, is not whether the entire adult population actually
supported each law, but whether the entire adult
population had the opportunity to share in lawmaking.'® If
they were thus enfranchised as members of the sovereign
lawmaking body, the resulting law is self-imposed.

It may seem that Kant would need to make an
exception for laws that, although supported by majority
will, systematically oppress discrete minorities. Yet recall
that consent is only one of Kant’s criteria for a justly
enforceable law. The law must be a moral prescription,
requiring universal compliance with a cooperative
institution from which all benefit, and the punishment
must be proportionate. So a justly enforceable law must be
fair as well as democratically legitimate, and we need only

123. Rosen, supra note 86, at 37.
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main traditions of normative theorizing about punishment
as theories about politically legitimate institutional action
rather than as theories about morally correct individual
action.

I have argued that we should not view the “utility
principle®—which tests actions by their consequences for
the public welfare—as a moral test for the choices of
individuals. The founders of utilitarian penology, Beccaria
and Bentham, did not use the utility principle in this way.
They were not interested in preaching morality to
individuals, whom they saw as inevitably and
appropriately self-serving. Thus, they did not propose
utility as a secret test to be used in the private forum of
conscience. Instead they offered it as a public criterion, to
guide political debate about laws in a new era of democratic
revolution. In order to understand Bentham’s conception of
utility, it is necessary to grasp two essential points. First,
he did not propose this criterion in isolation. He proposed
it as part of a comprehensive new decision-making
technology, involving  bureaucratic = investigation,
democratic oversight and participation, legislative
supremacy, and a clear and common language of policy
analysis and legislation.  Second, Bentham gave a
particular content to the hedonistic element in his utility
criterion. He did not mean by happiness simply
satisfaction of desire or unrestricted choice. Instead, he
meant freedom from fear and anxiety, and the secure
foreknowledge that one had the means to meet one’s future
needs. This meant creating a powerful, but democratically
controlled and rule-bound welfare state. Despite the fact
that Bentham saw each individual as the best judge of her
own happiness, he did not really leave people free to define
and pursue their own happiness as individuals. Instead, he
compelled them to participate in a collective, political
process of defining and securing the public welfare. This
public welfare was not simply there to be discovered, a
matter of adding up private wants. Instead, it was a
political construct, to be developed by following a certain
institutional process. It inhered not just in the
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consequences of the policies chosen, but in the means by
which those policies would be chosen and implemented.
Utilitarian penology is premised on this model of
utility as an institutionally defined and legally
implemented conception of the public welfare. Accordingly,
utilitarian punishment depends on a legislatively codified
body of specific and prospective criminal proscriptions, and
a regime of legally regulated and publicly monitored
procedures for imposing and inflicting punishment. A
utilitarian system of punishment would certainly neither
mandate nor permit the framing of the innocent. It is
conceivable that such a system could make use of other
consequentialist policies criticized by retributivists, such as
preventive detention or other decisions conditioning harsh
treatment on judgments of future dangerousness. But
these kinds of policies are far less attractive from the
utilitarian standpoint than commonly supposed. Insofar as
they rely on discretionary, speculative judgments by public
officials, they are incompatible with the severe limits on
administrative discretion required in the utilitarian policy
process. In general, critics of utilitarianism have greatly
exaggerated its totalitarian potential because they have
assumed it is concerned only with the threats individuals
might pose to the public’s security. They have not realized
the extent to which utilitarianism is concerned with
controlling the possibly much greater threat that
unfettered state officials might pose. In so doing, critics
have forgotten utilitarianism’s historical origins in an age
of liberal democratic revolt against absolutist monarchy.
Utilitarian penology began as a movement to reduce the
harshness and arbitrariness of punishment. As such, it
was part of a larger project of legitimating state force by
bringing it under democratic and constitutional control.
Kantian retributivism was born in the same era. Like
Bentham, Kant considered punishment as a legal
institution rather than an individual behavior.
Punishment was a form of legal coercion, an infringement
of moral autonomy. As such, it was justifiable only as a
collectively self-imposed means of securing to everyone a
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limited, but fair scope for the exercise of autonomy. Like
Bentham, Kant conceived the problem of punishment as a
problem of political theory, rather than a moral problem.
For Kant, justice was an evaluative criterion that
presupposed a legal system. As a result, Kant’s conception
of justice combined considerations of morality and
legitimacy. A law met the moral test if it used or
threatened to wuse  coercive force against persons
committing immoral actions—actions that hypocritically
exploited a cooperative institution to achieve an unfair
advantage. But the fact that a law’s proscriptions
conformed to Kantian morality did not suffice to make
them just. If the criminal laws did not effectively constrain
the immoral behavior they forbade, they did not achieve
justice. While good intentions may suffice to make actions
moral, Kantian justice depends on results. But even moral
and effectual laws are not just unless they are also
accepted by those subject to them. Thus Kantian justice
depends on his conception of freedom as submission to a
self<imposed law. A law meets Kant’s collective consent
test fully if it is made by a representative legislature, freely
chosen by a majority of those choosing to vote, among an
electorate consisting of all adults subject to the law. An
electoral choice counts as free only if it is based on
adequate information and was not constrained by material
dependence. Kant recognized that this kind of democratic
legitimacy was a matter of degree, and held that citizens
were obliged to obey laws and uphold legal systems that
were partially, or even wholly illegitimate.

While Kant and Bentham both conditioned the
legitimacy of state force on democratic lawmaking, they
disagreed about the features of state force that needed
legitimation. For Bentham, it was the state’s infliction of
pain or unhappiness. For Kant, it was the state’s use of
coercion, which infringed the individual’s autonomy. For
Bentham, the value of utility was the key to both the
problem of legitimacy, and its solution. For XKant,
autonomy was the master value that defined and solved the
problem. But these two concepts have considerable



370 BUFFALO CRIMINAL LAW REVIEW [Vol. 5:321

overlap. For Bentham, utility was not just the fulfillment
of desire. It included the assurance of future satisfaction
derived from having options secured. Since utility required
the expectation of having choices, it included a kind of
autonomy. On the other hand, Kantian autonomy turned
out to include consequentialist and hedonistic elements
that we associate with utility. Thus Kantian autonomy
depends not just on having a choice, but on satisfaction in
the choice. That is why a coercive threat, by depriving an
actor of satisfaction in a chosen course of action, infringes
her autonomy. Thus, autonomy depends not just on having
options, but on the concrete possibility of fulfilling desires
by choosing those options. To the extent that Benthamite
utility requires the security provided by having certain
choices, while Kantian autonomy includes a measure of
satisfaction in the choices made, the two concepts are not
as different as they might seem.

On a conventional understanding, the concepts of
utility and autonomy confer legitimacy in quite different
and even incompatible ways. Thus, it is commonly
assumed that only the consequences of policy matter on a
utility analysis and that only the origin of policy matters on
an autonomy analysis. Thus, we tend to assume that a
utilitarian analysis imposes no a priori constraints on
government, making legitimacy entirely contingent on
what citizens actually desire. Conversely, we generally
assume that an autonomy analysis is entirely a matter of
such a priori constraints, and that it ignores consequences.

In fact, however, we have seen that neither
assumption is correct. Bentham’s peculiar conception of
utility as security, and his use of this conception as a public
standard for settling political disagreements, in effect
converted utility into a process value. A utilitarian policy
had to arise as a result of a particular kind of political
process and had to preserve the requisite conditions for
that process. It follows that this utilitarian policy process
imposes many a priori constraints on utilitarian policy.
The result is that individuals are guaranteed an elaborate
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regime of rights involving free speech,'* political
participation, and protections against arbitrary or
excessive punishment. On the other hand, we have seen
that Kant deployed his conception of autonomy not just as
a procedural constraint on the making of policy, but also as
a desired end. Thus, even if criminal law were to infringe
unjustly the autonomy of those it threatened and punished,
it would still be necessary to prevent the greater
infringements of autonomy that would result from a state
of anarchy. And a criminal law that failed to influence
behavior would fail to fulfill its proper function of
preventing these violations of autonomy. Accordingly,
Kant can fairly be categorized as a rights-consequentialist,
who judges legal systems by their success in securing to
each person, her fair share of autonomy.

Thus Bentham and Kant both assess legal force
generally, and criminal punishment in particular, as
political institutions rather than moral acts. Both require
that law secure to each citizen a sphere of freedom from
both private and public interference and both require that
legal force be democratically legitimate. Yet Bentham and
Kant required these broadly similar conditions for different
reasons. Bentham hoped that democratic deliberation
would be guided by the public welfare, a complex good that
includes security rights and process values, as well as
collective wealth. Xant hoped democratic deliberation
would be guided by a morality of cooperating in the
achievement of public goods and an ideal of equal
autonomy. It seems to me that there is likely to be a good
deal of overlap in the lawmaking procedures endorsed by
these two models of political legitimacy, and a good deal of
common ground between these two substantive criteria of
political value. Accordingly, there is reason to hope that
debate about utility and autonomy in criminal lawmaking
will become more productive once it is redefined as a
political debate about institutions rather than a moral
debate about the conduct of criminals and officials.

126. Mary Peter Mack, Jeremy Bentham: An Odyssey of Ideas 315 (1963).



