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STUCK: FICTIONS, FAILURES AND
MARKET TALK AS RACE TALK
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INTRODUCTION

ClassCrits is a network of scholars and activists interested in critical
analysis of law, the economy, and inequality. We aim to better integrate the
rich diversity of economic methods and theories into law by exploring and

*  Athena D. Mutua is a Professor of Law and Floyd H. & Hilda L. Hurst Faculty Scholar at
The State University of New York at Buffalo Law School. 1 would especially like to thank
Danielle Kie Hart for her helpful comments on this paper and her herculean and thoughtful efforts
in editing it down to the required size. 1 would also like to thank Carin Gordon, Rebecca
Indralingam and Courtney Williams for their conscientious and tireless assistance on this article.
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engaging a variety of heterodox economic theories; including reviving,
from the margins and shadowy past, discussions of class relations and their
possible relevance to the contemporary context.

As a participant in the ClassCrits VI conference entitled, “Stuck in
Forward: Debt, Austerity and the Possibilities of the Political, I sat there at
the end of the first day and puzzled over the fact that our discussions
seemed out-of-step with what I was hearing in the country. ClassCrits VI
took place in the context of the government shutdown of October 2013, and
the initial Congressional refusal to raise the debt ceiling.! The United States
was supposedly in a debt crisis and the same failed austerity policies, which
had been ignored in Asia to its benefit and used in Africa to its detriment,
were the order of the day.? Gary Dymski argues that austerity is a pre-
commitment of neoclassical economics,® and that when imposed on the
global south, it not only failed to meet its promises but “reversed the
implicit roles of state and market,” for the entire world. This resulted in
sovereigns being treated by the International Monetary Fund and average
banks, as if sovereigns were ordinary borrowers.*

Always present in the U.S., but particularly clamorous in response to
this debt crisis, calls rose for austerity policies that sought to curtail the
social infrastructure through cuts in social security,’ unemployment,® and
even the provision of food supports for the needy,” on the theory that the
country could not afford these “entitlements.”® In the meantime, needed
maintenance for physical infrastructure and the development of green

1. Congress was unable to pass the annual spending bill, namely because the House
attached provisions to the bill that would forestall implementation of the Affordable Care Act. As
a result, Congress failed to reach an agreement and the government was shut down for sixteen
days beginning October 1, 2013. See lan McCullough, Why Did the U.S. Government Shutdown in
October 20132, FORBES MAG. (Oct. 3, 2013, 11:20 AM), http://www.forbes.com/sites/quora/
2013/10/03/why-did-the-u-s-government-shut-down-in-october-2013/.

2. Gary Dymski, The Logic and Impossibility of Austerity, 80 SOC. RES.: AN INT’L
QUARTERLY 665, 677-80 (Fall 2013).

3. Id at665.

4. Id at 666, 677-80.

5. Zach Carter, Why Democrats Might Cave on Social Security Cuts, HUFFINGTON POST
(Oct. 20,2013, 11:19 AM), http://www.huffingtonpost.com/2013/10/20/democrats-social-
security-cuts_n_4132087.html. But see John T. Harvey, Why Social Security Can’t Go Bankrupt:
Rerun, FORBES (Jan. 7, 2013, 1:13 PM), http://www.forbes.com/sites/johntharvey/2013/01/07/
social-security-rerun/.

6. See, eg., America’s Entitlement Budget Disaster, USA Gov PoL’Y (Oct. 14, 2013),
http://www.usagovpolicy.com/nyanalysis/americas-entitlement-budget-disaster/.

7. Id

8 Id


http://www.usagovpolicy.com/nyanalysis/americas-entitlement-budget-disaster
http://www.forbes.com/sites/johntharvey/2013/01/07
http://www.huffingtonpost.com/2013/10/20/democrats-social
http://www.forbes.com/sites/quora
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technology to meet climate changes have gone largely unmet® And yet
calls for lower taxes for businesses, particularly big business, persist, on the
theory that these businesses are “job creators,” whether or not they create
any jobs in the United States and despite the fact that tax cuts reduce
government revenues, presumably making social investment and innovation
more difficult to accomplish.!?

So, I was struck when one of the first speakers of the day asked what
the federal debt meant in the context of monetary sovereignty. Not much,
he declared in response. The country cannot go broke with regard to
obligations paid in its own currency!'! Of course he was correct and the
reminder was refreshing—sovereigns, which create their own currencies,
are not ordinary borrowers. But the country has in many ways limited the
visible reach of monetary sovereignty by acting, through borrowing and
levying taxes, as if monetary sovereignty does not exist. Still, the cobwebs
of the media-induced fiction, which insisted that the only solution to the
debt crisis involved spending and tax cuts and with which I was walking
around, began to shake loose.

9. For a discussion on physical infrastructure, see Ashley Halsey III, Decaying
Infrastructure Costs U.S. Billions Each Year, Report Says, WASH. POST, (July 27, 2011),
available at http://www.washingtonpost.com/local/decaying-infrastructure-costing-us-billions-
report-says/ 2011/07/27/g1QAAIOzcl_story.html; 2013 Report Card for America’s Infrastructure,
AM. SoC’Y OF CIv. ENGINEERS, http://www.infrastructurereportcard.org/ (last visited July 30,
2014). For a discussion on climate change, see the Intergovernmental Panel on Climate Change
website at http://ipcc.cl/. The 2014 report can be found at the American Society of Civil
Engineers site, along with helpful and interesting summaries. Other helpful reports or sections of
the report include INTERGOV’TAL PANEL ON CLIMATE CHANGE, Summary for Policymakers, in
CLIMATE CHANGE 2014: IMPACTS, ADAPTATION, AND VULNERABILITY. PART A: GLOBAL AND
SECTORAL ASPECTS. CONTRIBUTION OF WQRKING GROUP II TO THE FIFTH ASSESSMENT REPORT
OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (C.B. Field, et al., eds., 2014),
available at http://ipcc-wg2.gov/ARS/images/uploads/WG2ARS_SPM_FINAL.pdf. For those
particularly interested in North America, see PATRICIA ROMERO-LANKAU, ET AL., Chapter 26:
North America, in CLIMATE CHANGE 2014: IMPACTS, ADAPTATION, AND VULNERABILITY. PART
B: REGIONAL ASPECTS. CONTRIBUTION OF WORKING GROUP Il TO THE FIFTH ASSESSMENT
REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (C.B. Field, et al., eds.,
2014), available at http://ipcc-wg2.gov/AR5/images/uploads/WGIIARS-Chap26_FGDall.pdf.

10. Nick Kasprak, Does Lowering Taxes Increase Government Revenue?,
TAXFOUNDATION.ORG (Dec. 15, 2010), http://taxfoundation.org/blog/does-lowering-taxes-
increase-government-revenue; Do Tax Cuts Increase Revenues? No, Tax Cuts Do Not Increase
Revenue, FACT AND MYTH (Aug. 5, 2013), http://www factandmyth.com/taxes/tax-decreases-do-
not-increase-revenue.

11. Ashton S. Phillips, Bank-Created Money, Monetary Sovereignty, and the Federal
Deficit: Toward a New Paradigm in the Government Spending Debate, 36 W. NEW ENG. L. REV.
221, 225 (2014) (quoting Alan Greenspan, Chairman, Bd. of Governors of the Fed. Reserve Sys.,
Remarks on Cent. Banking and Global Fin. at the Catholic Univ. Leuven (Jan. 14, 1997)
(transcript available through Westlaw at 1997 WL 10937, at *2 (F.R.B.))).


http://www.factandmyth.com/taxes/tax-decreases-do
http://taxfoundation.org/blog/does-lowering-taxes
https://TAXFOUNDATION.ORG
http://ipcc-wg2.gov/AR5/images/uploads/WGIIAR5-Chap26_FGDal.pdf
http://ipcc-wg2.gov/AR5/images/uploads/WG2AR5_SPM_FINAL.pdf
http://ipcc.ch
http://www.infrastructurereportcard.org
http://www.washingtonpost.com/locat/decaying-infrastructure-costing-us-billions
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Then when another of the initial speakers questioned when we were
going to take seriously the idea of a collective default on consumer and
other debt,'? the juxtaposition of citizens defaulting on obligations to banks
and big corporations verses the Government threatening to do so (as against
foreign governments as well) was more stunning, if not other-worldly. The
speaker had argued that a debt strike was the only way to force finance
capital to negotiate a new global and national compact whereby finance
would be subordinated to the imperatives of “sustainable and emancipatory
economic orders.”'® Sustainable and emancipatory economic orders—
there’s a thought!

A third speaker discussing the positive role that local, potentially small,
businesses play in communities and the racial organization of the market
and business opportunities in these communities,'* intrigued me. Small
businesses comprise a significant part of the American economy.’® And,
small new businesses often comprise a significant force in new job
creation.'® Further, as the speaker indicated, a dollar earned in a local based
business is likely to turn over three times more in the community as
opposed to dollars spent in large Wall Street businesses.!” Moreover,
business owners based in the community have to live with the effects of
their decisions in that community. They, therefore, may engage in activities
that serve the communities in which they live, becoming anchors for
community wealth building and well-being.'®

12, Tayyab Mahmud, Professor of Law and Dir. for the Ctr. of Global Justice, Seattle Univ.
Sch. of Law, Abstract, Occupy Debt: Collective Default as Resistence (Nov. 15, 2013) (on file
with author).

13. Id

14. Amy Kedron, Stock Symbols, Street Signs and Other Color Lines: Capital and
Subjectivity in the New Dual Economy, 43 Sw. L. REV. 629 (2014).

15. See, e.g., Mariah Brown, How Important are Small Businesses to Local Economies?,
SMALL Bus. BY DEMAND MEDIA, http://smallbusiness.chron.com/important-small-businesses-
local-economies-5251.htm! (last visited Apr. 1, 2014); Audra Bianca, Reasons Why Small
Businesses are Important, SMALL BUS. BY DEMAND MEDIA, http:/smallbusiness.
hron.com/reasons-small-businesses-important-54131.htm! (last visited Apr. 1, 2014).

16. There is some debate on this issue. Compare, e.g., Scott Shane, Small Business Job
Creation Is Stronger Than We Think, BLOOMBERG BUS. WK., Apr. 26, 2012, available at
http://www.businessweek.com/articles/2012-04-26/small-business-job-creation-is-stronger-than-
we-think, with, see, e.g., J.D. Harrison, Who Actually Creates Jobs: Start-ups, Small Businesses or
Big Corporations?, WASH. POST (Apr. 25, 2013), http://www.washingtonpost.com/business/on-
small-business/who-actually-creates-jobs-start-ups-small-businesses-or-bigcorporations/2013/04/
24/d373ef08-ac2b-11e2-a8b9-2a63d75b5459 _story.html.

17. Kedron, supra note 14, at n.63 (citing Civic Econ., Selected Projects at 17 (2012),
available at http://s401691232.initial-website.com/projects/).

18. See generally id.


http://s401691232.initial-website.com/projects
http://www.washingtonpost.com/business/on
http://www.businessweek.com/articles/2012-04-26/small-business-job-creation-is-stronger-than
https://hron.com/reasons-small-businesses-important-54131
http://smallbusiness
http://smallbusiness.chron.com/important-small-businesses
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This seems to be the case with my family’s business. My Dad had
started a tree cutting business about fifieen years ago.’” He began with
three employees and now has about ten, contributing to the income and
potential well-being of families trying to make a living while benefitting
from the same. He hires some of the most vulnerable people (often those
with criminal records), pays them decently, supports the employees’ self-
realization efforts (after all we all live in the same neighborhood) and thus
likely aids in the community’s stability. Though tree service jobs may have
always paid more than the minimum wage, my father had started out paying
wages in the amount of $8.50, well above the minimum wage, raised it to
about $10.00 by mid-decade, and after having figured out the process of
becoming a certified minority business owner and a subcontractor on some
small municipal contracts, is now paying over $12.50 to those who collect
“the brush” (i.e., do not cut or climb).?*® According to my parents, these
employees are currently overdue for a raise.

Thus, in my mind, the speaker was onto something, and given the
gendered and racialized segmentation of the labor market and various
opportunity structures, the paper supported historical calls for more smail
businesses, particularly minority businesses, and more opportunities for
them.?! The paper further provoked ideas not simply about racially
organized market structures -and practices but also about markets as race
markers and market talk as race talk, especially given the racism and race
baiting of the overwhelmingly white-identified libertarian movement and
the conservative “free marketeers” in our midst.?> At the same time, it cast
doubt, as did my reflections, on the idea that small businesses cannot afford
to pay decent - living - wages, and that they are unwilling to pay taxes or

19. L. Johnson Tree Services, LLC, Baltimore Md. (certification available at
http://mbe.mdot.state.md.us/directory/ firm_details.asp?FirmID=19351).

20. In 2013, the median wage for a tree cutter was $15.67 an hour and $32,590 annually; the
mean wage was $16.57 an hour and $34,470 annually. See Occupational Employment and Wages
May 2013, BUREAU OF LAB. STAT., http://www.bls.gov/oes/current/oes373013.htm (last modified
Apr. 1, 2014) (a tree cutter’s job description is one “[u]sing sophisticated climbing and rigging
techniques, cut away dead or excess branches from trees or shrubs to maintain right-of-way for
roads, sidewalks, or utilities, or to improve appearance, health, and value of tree. . . Works off the
ground in the tree canopy and may use truck-mounted lifts . .. (37-3012) and Landscaping and
Groundskeeping Workers (37-3011)”). L. Johnson Tree Services pays its tree cutters between
$22.00 and $32.00 per hour, likely slightly more than but more consistent with pay scales in
Maryland.

21. Kedron, supra note 14, at Part IV.

22. See infra notes 94-103 and accompanying discussion (referring to IAN HANEY LOPEZ,
DoG WHISTLE POLITICS: HOW CODED RACIAL APPEALS HAVE REINVENTED RACISM &
WRECKED THE MIDDLE CLASS (2014) and JAMES ARNT AUNE, SELLING THE FREE MARKET: THE
RHETORIC OF ECONOMIC CORRECTNESS 75-76 (2001)).


http://www.bls.gov/oes/current/oes373013.htm
http://mbe.mdot.state.md.us/directory
https://midst.22
https://climb).20
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engage in other activities that improve the communities in which they
reside (the latter a potential distinction between small and big business).

These presentations had been followed by discussions of law and
regulatory capture; the relationship of taxes and tax law to the federal
deficit; the abuse of economic incentives by the film industry; the
complication of race and complicating notions of race; contracts and
inequality; groupthink and corporate boards, and a host of similar problems
in other countries. The next day would be followed with discussions about
the effect of debt and austerity policies on education, including legal
education; the myriad of policies and systems that limit peoples’ lives,
especially poor women, in the hyper-regulatory state; the criminalization of
immigration and organizing against it in Arizona; plutocracy, partyocracy
and democratic integrity; law and policies on pregnancy leave and
breastfeeding; law and economic development; and wages and
unemployment.

In any event, as I finally stood up and prepared to join the other
conference attendees for dinner, I began to recognize these feelings,
feelings that the conference in some ways seemed to be engaged in other-
worldly conversations. I had felt this before. Back in 2007 when ClassCerits
was first formed, the discussions also seemed out-of-sync with the way in
which the world seemed to understand itself. As I noted then:

[T]he consideration of class relations at the time of the discussions seemed

a bit strange to some, given that class analyses in the American legal

context are viewed as, at best, inapplicable, but in any event, discredited.

However, such a consideration now seems far less preposterous, given the

near collapse of the financial markets in the middle of the 2008 U.S.

presidential election, a collapse that revealed in full relief the privileges

and excesses of economic power.?

Despite the disconnect, both then and now, I suggest, as I believe the
conference did and several of the symposium papers do, that we (the
country and others) are stuck in practices and policies inspired by
neoclassical economic precepts, despite mounting evidence that they fail to
serve the majority of the population, and as absolutes, are fictions. Further,
I suggest that these policies, practices and fictions are racialized in a way
that, in part, encourages even economically disadvantaged people to support
them, even though they primarily work to benefit the few.

Thus, though it may be out-of-sync with the rest of the country, the
work of ClassCrits has never been more necessary. This symposium is an

23. Athena D. Mutua, Introducing ClassCrits: From Class Blindness to a Critical Legal
Analysis of Economic Inequality, 56 Buff. L. Rev. 859, 864 (2008) (citation omitted) [hereinafter
Mutua, Class Blindness).


https://power.23
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important part of this work. Part I of this essay provides background
information on ClassCrits, its themes and recent activities. Part II then
explores several ClassCrit themes in more detail focusing briefly in the first
instance on a critique of neoclassical economics before then turning to
discussions of methods and arguments that support that critique. Finally,
Part III of the article ends with brief descriptions of the papers included in
this symposium. Most of the symposium papers are short thought pieces or
essays that engage law and legal analysis to a greater extent than does this
introduction. Instead, this introduction focuses on the economic and social
debates about the market and provides the context for the essays.

I.  CLASSCRITS: REVIEWING THE PAST

“In 2007, two workshops at the SUNY Buffalo Law School and Baldy
Center for Law and Policy at Buffalo launched a project bringing together
legal scholars interested in exploring the relationship between law and
economic inequality.”® The group reasoned that the “global economic
crisis, along with growing economic inequality and insecurity, suggest[ed]
that it [was] time to explore alternatives to the neoclassical or ‘free market’
economic paradigm, often identified with the U.S. ‘Law and Economics’
movement.”? They explained that the name “ClassCrits:”

[R]eflect[ed] [the group’s] interest in focusing on economics through the

lens of critical legal scholarship movements, such as critical legal studies,

critical feminist theory, critical race theory, LatCrit, and queer theory.

That is, [it] start[ed] with the assumption that economics in law is

inextricably political and fundamentally tied to questions of systemic

status-based subordination.?’

The first workshop, entitled, “Toward a Critical Legal Analysis of
Economic Inequality,””’ asked three main questions. These were:

1) How might a critical legal analysis of economic inequality build on,
differ from or respond to other approaches to analyzing law and economic
inequality, such as Law and Economics, poverty law, labor law,
socioeconomics and legal realism?

24. Id. at 859 (introducing ClassCrits).

25. About ClassCrits, CLASSCRITS, http://ClassCrits.wordpress.com/about/ (last visited July
30,2014).

26. 1Id.

27. ClassCrits: Toward a Critical Legal Analysis of Economic Inequality, CLASSCRITS,
http://ClassCrits.files.wordpress.com/2010/11/ClassCrits071.pdf (last visited July 30, 2014).


http://ClassCrits.files.wordpress.com/2010/11/ClassCrits071
http://ClassCrits.wordpress.com/about
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2) How does economic inequality and/or class intersect with other
systems of subordination or disadvantage, including race, gender, religion,
citizenship, disability and/or sexuality; and

3) How might a movement reclaim a critical legal analysis of economic
inequality??®

The second workshop, entitled, “Constructing the Story of Class in
Law,”® sought to construct a body of comments on cases, statutes, and
interdisciplinary readings that would begin discussions of the place of
economic class and economic inequality in U.S. law. Out of this workshop
and together with the discussions from the first workshop, came twelve
essays, published by the Buffalo Law Review introducing ClassCrits to the
legal community.*® The introduction suggested that the discussions led the
group to broadly define ClassCrits and to encourage the development of a
variety of views and ideas. However, the article explained that some of the
key insights drawn from the discussions were that ClassCrits rejected class-
blindness, a society-wide blindness fo the existence and (misjuse of
economic power, and that a classcrit analysis employed “the outlook and
tools of critical thought, utilize[d] a relational understanding of class and
economic inequality, and applie[d] an intersectional approach” to identity.’!

After a brief hiatus, ClassCrits began having regular annual meetings
that increasingly became more like conferences than workshops. In 2010,
ClassCrits, again sponsored by the Baldy Center and the Buffalo Law
School, held another workshop entitled, “Rethinking Economics and Law
after the Great Recession.”? Here, ClassCrits asked whether, after the great
recession, the fundamentals of theories such as “law and economics” and
neoclassical economics in general had changed or whether they would
simply “rebound like the Dow?”* The goal was “to engage with the rich
scholarship of non-neoclassical economists, whose work,” the group
believed, was “largely ignored in contemporary legal scholarship.”** As
such, the conference invited a host of progressive and other heterodox
economists to share their “alternative perspectives on theory and policy.

28. Id.

29. “Symposium ClassCrits: Constructing the Story of Class in Law, May 21-22, 2007
(Baldy Center for Law and Social Policy) (on file with author).

30. See generally 56 BUFF. L. REV. 859-1286 (containing twelve articles from the first
ClassCrits Symposium).

31. Mutua, Class Blindness, supra note 23, at 863-64.

32. ClassCrits Workshop 1II: Rethinking Economics and Law After the Great Recession,
CLASSCRITS,  http://ClassCrits.wordpress.com/past-workshops/ClassCrits-workshop-iii/  (last
visited July 30, 2014).

33. Id

34, Id
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allocate/distribute scarce resources, goods and services through the price
mechanism which coordinates supply and demand. The story they tell is
based on several central ideas including competition, the rational individual
and the profit maximizing firm, scarcity, supply and demand, equilibrium,
efficiency, and a self-regulating market that provides liberty and includes a
major policy recommendation; namely, that government should not
interfere with markets (laissez faire).*!

The story neoclassical economists tell relies on the interplay of two
primary factors — supply and demand. When in a state of equilibrium,
supply and demand theoretically result in efficient allocations of resources.
Such allocations occur when one person cannot be made better off without
harming someone else; it necessarily follows, then, that resources are being
used where they are most valued.

It is a simple story in a complex world. Limited to providing some
insight into the movement of stocks and the exchange of ordinary goods,
the neoclassical story yields some insights. But the story purports to do far
more than that. It claims to determine what is efficient for the economy and
society as a whole across a range of commercial, economic, social and
policy issues, as well as, to delineate a theory of human behavior.

ClassCrits has always been suspicious of the rhetoric and ideology
surrounding the “market.” ClassCrits sees the economy as something more
than just the market, with social provisioning or providing for the society as
a whole, the primary purpose of it. The economy, to many, is an
intergenerational human system historically constructed through which
“people co-operate to provide for their daily and future needs, combined
with the techniques and materials at their disposal.”®? As such, the
economy concerns production (and necessarily reproduction - reproduction
of the human labor force), distribution and exchange. In a market economy,
the market is a fool, a mechanism of exchange that allocates resources
through the price system (the invisible hand) and aids in organizing
productive activity. As such, the market is just part of the economic system
and thus is limited or at least should be. Yet several prevalent fictions about
the market and its attributes remain in the culture, fictions used to support
the further marketization of society and to justify current distributions.
These fictions, often supported by neoclassical economic logic, suggest that

41. RANDY ALBELDA & ROBERT DRAGO, UNLEVEL PLAYING FIELDS: UNDERSTANDING
WAGE INEQUALITY AND DISCRIMINATION 41-63 (4th ed. 2013); see also PAUL A. SAMUELSON &
WILLIAM D. NORDHAUS, ECONOMICS, 3-18, 25-45 (McGraw-Hill 19th ed. 2010).

42. Sue Ferguson, Building on the Strengths of the Socialist Feminist Tradition, NEW POL.,
Winter 1999.
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the market is natural; and that the market is a fair, neutral, non-judgmental
and optimal allocator of almost any kind of good and service.
In contrast to neoclassical economics, ClassCrits maintains:

o The market is not natural, like trees or oil, which formations
can occur outside of human activity. Rather it is constructed
and shaped by society and as part of that society, also shaped
by law, custom, and policies, etc.

e As a matter of reality, the market is not neutral or fair even
when there is a fair exchange;* rather it is biased in favor of
money. If you do not have money (or some other desired
tradable good), you cannot play!

e The market, contrary to neoclassical economic understandings,
is not only biased in favor of money, it is also not value-
neutral. Rather it has a value system in at least two distinct
ways, and likely many more. First, it understands human
beings as being primarily selfish and solely self-regarding, so
much so, that it promotes these values in those who study
neoclassical economics in particular and who manifest these
anti-social traits more often.** Second, in placing a price on
some goods and services, it substantially alters their value,
contrary to neoclassical claims.

e The market prioritizes competition over other types of
cooperative behavior.

e The market through its operation prioritizes distribution
through exchange (of money primarily) over other methods of
distribution including democratic allocation of resources and
universal access as a policy for distributing some goods and
services. Its advocates suggest that market-like systems of
allocation be employed wherever possible.

But ClassCrits is also skeptical of the neoclassical approach because it
builds on problematic assumptions, minimizes the reality of an imperfect
socially constructed mechanism, overplays the value of efficiency (as it
defines it), and promotes the status quo with its existing concentrations of
wealth by ratifying the current allocations and distributions as efficient
while simultaneously decrying government intervention as inappropriate.

43. ALBELDA & DRAGO, supra note 41, at 54; see also SAMUELSON & NORDHAUS,
supra note 41, at 3-18, 25-45.

44. Yoram Bauman & Elaina Rose, Why Are Economics Students More Selfish Than the
Rest? (Nov. 2009), http://www.standupeconomist.com/pdf/papers/econ-selfish.pdf.
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most benefits from the social arrangements that promote and allow for the
uncapped accumulation of wealth

B.  Plutocracy: The Marketization of Democracy & Neoclassical Inspired
Theories

Timothy Kuhner in his thought piece entitled “Political Finance as the
Central Issue of Our Time,”'?” observes that the global trend of governance
including in the United States, is toward a new form of tyranny, Plutocracy,
which he defines as “rule by or in the interest of the wealthy.” Kuhner
suggests  that the democratic values of self-governance, popular
sovereignty, political equality, and the political freedoms of speech and
association, in which government is responsible for the public good and
accountable to the people is increasingly supplanted by government that is
shaped by and responsive and accountable primarily to the wealthy. This
state of affairs undermines democracy. If the goal is to preserve
democracy, then campaign finance—how we finance our elections—
becomes one of the key issues of our time.

Matt Titolo’s essay entitled the “Jargon of Corruption, too suggests that
the U.S. society is increasingly becoming plutocratic.'® Clearly written and
cogently argued the essay leaves one wanting for much more. He suggests
that the ancient complaints, constitutional antecedents and the still currently
powerful background norm that condemns and abhors political corruption is
more salient and necessary to any progressive political project today that
takes democracy seriously.'” He argues that the powerful and salient
rhetoric of corruption which entailed a serious debate about inequality, a
fair distribution of resources and regulatory governance (meant to stabilize
capitalism)''® was supplanted in the 1970s by the emergence of public
choice theory.

Public choice theory borrows from neoclassical economics and rational
choice theory. Professor Titolo argues the theory is “pessimistic, cynical,
and anti-statist” and turns on its head notions about the public good and
government’s role as servant and protector of the public interest. Public
choice theory, instead, suggests that “government is inherently corrupted by
the very private interests it seeks to regulate.”''! Consequently, Titolo
argues, the theory normalizes corruption. He thus urges the public to re-

107. Kuhner, Political Finance, supra note 57, at 14.

108. See Matt Titolo, The Jargon of Corruption, 43 SW L. REv. 591 (2014).
109. Seeid at 24-25.

110. Id. at8.

111. Id. até6-7.
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engage with a public interest theory of government and its shadow but
deeper concept of corruption.”!!2

Both of these articles raise the question: What can be done; given the
Supreme Court’s ruling in Citizens United, which increased the ability of
concentrated wealth organized in corporate form to overwhelm debate; the
scant chance of passing a constitutional amendment to overturn the case;
and the overall toxicity of current public debate? Nevertheless, the next
article continues the discussion about the state of democracy in the United
States, in light of Supreme Court decisions in the voting area. Here again,
the author suggests that economic notions have inappropriately encroached
upon this area, disadvantaging marginalized people and impairing their
rights as citizens.

Atiba Ellis, in his essay, “A Price too High: Efficiencies, Voter
Suppression, and Redefining Citizenship,” traces the history of the Supreme
Court’s engagement with voting rights. He argues that the Court has shifted
to a balancing approach in voting rights jurisprudence “that champions the
states’ interest in efficiency” in administering elections on behalf of the
multitude and arguably preserving the integrity of election,
“notwithstanding possible harms that may affect some in the exercise of the
right to vote.”!"® He suggests, however, that the balancing approach in
voting rights jurisprudence, reminiscent of the Court’s practice during the
Jim Crow era, is an inappropriate mechanisms for adjudicating a
fundamental right. The approach inappropriately prioritizes efficiency and
collective or utilitarian rationales over this individual right. He concludes,
as he has argued elsewhere, that as voting is an expression of citizenship,
abridging the right to vote amounts to discounting some people’s
citizenship and subordinating them. The parallels between this Court and
the Jim Crow Supreme Courts in this area of voting rights are striking.
Bringing these parallels more visibly into the article would have been
illuminating.

While Professor Ellis article hints at the complications of race and bias
that inure from the American past and continue into the present, the next set
of articles slowly bring to the fore the intersection of race and class or
racialized materialism.''*

112. Id. at23.

113. Atiba R. Ellis, 4 Price Too High: Efficiencies, Voter Suppression, and the Redefining of
Citizenship, 43 SW L. REV. 549 (2014).

114. See generally Valdes & Cho, supra, note 84.
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C. Race, Class and Economics

Amy Kedron, in her article, “Stock Symbols, Street Signs and Other
Color Lines: Capital and Subjectivity in the New Dual Economy” tells the
interesting story of three sellers of Buffalo chicken wings.''® In
investigating the development of the buffalo chicken wing, Kedron credits
two of these sellers with originally developing the Buffalo wing, which she
argues have become a part of the cultural capital of the city. However, one
of the originators is a black person, and the other is a white person, and it is
the white originator, who is credited with the development of the wings in
official Buffalo history. This originator, operates an establishment on Main
Street, which Kedron argues is not just a street but represents a color line
and racialized marker of division between whites and people of color, in
one of the most segregated cities in the country.

Main Street proprietors, Kedron suggests here and argues in her longer
dissertation, represent local owners who anchor a community, contribute to
community well-being because of the multiplier effect financially and often
take on other civic activities in the community.''® Thus, she suggests, these
businesses function very differently from the third provider of Buffalo
wings, Buffalo Wild Wings, a Wall Street firm that appropriated this
cultural capital and is only vaguely aware or connected to the Buffalo
community. This company has made millions off of capital they did not
develop, from a community to which they provide little.

Thus Professor Kedron’s paper maps two different dynamics, both of
which subordinate businesses in communities of color but also diminish
small local businesses owned by white people. First, she traces the racism
and the racialized orderings of business development, opportunity, and
support locally, within Buffalo. Then she traces the classed relations
between local businesses and Wall Street businesses. These trends are both
racialized and classed.

In the last essay of the symposium, Patience Crowder, in “Inequality,
Regional Economic Development, and the New Community” suggests that
regional clusters or regional innovation clusters, (i.e. Silicon Valley) might
be a good model for metropolitan and regional development plans if they
incorporate the goal of alleviating poverty, embodied in community

115. Kedron, supra note 14.

116. Id.; see also Amy Kedron, Main Street Revisited: How Local Proprietor Relationships
Drive Sustainable Community Economic Development, 35 (May 10, 2013) (embargoed Ph.D.
dissertation, University at Buffalo) (on file with ProQuest).
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development models.!'”” However, she notes that the number of suburban
poor rose tremendously between 2000 and 2010 and that community
economic development models, which began as a Federal response to inner
city poverty, do not necessarily address this increasing suburbanization of
poverty. She counsels that regional development programs should not only
incorporate the poverty alleviation tools and strengths of community
economic development models but also actively pursue equitable
development. This would include addressing the needs of both urban and
suburban poor people in order to avoid a simple shift in the focus and
resources of poverty programs from urban areas to the suburbs, a process
that might mimic the historical racialized conditions of suburbanization.

Crowder’s idea sounds promising and necessary, given the tensions
that often exist among different communities and local groups in a region,
cleavages that often entail racial and class differences. As cities such as
Cleveland and Buffalo are experimenting with the cluster approach, they
might make interesting case studies on the question of whether poverty
alleviation as embodied in community development models and equitable
development are goals of these programs and, if not, whether they should
be_llS :

CONCLUSION

This Foreword has attempted to expose popular fallacies and fictions
embedded in the neoliberal project generally and its penchant for austerity
measures, both of which are grounded in neoclassical economics and
related theories. As such, the essay has a doomsday feel.

However, there is a lot to celebrate and much room for optimism.
Scholars and activist have begun to challenge some of the shibboleths of
neoliberalism in general and there is quite a bit of public activism around
minimum and living wage laws, around debt buyouts, around monitoring
business lobby efforts and around challenging the Supreme Court’s Citizens

117. Patience Crowder, Inequality, Economic Development, and the New Regional
Community, 43 SW L. REV. 569 (2014).

118. For example, the SUNY University at Buffalo as an anchor institution, together with
Roswell Cancer institute and a number of other businesses are establishing a medical campus
complex in downtown Buffalo. See BUFFALO NIAGARA MEDICAL CAMPUS, http:/
www.bnmec.org/ (last visited Aug. 15, 2014); see also Sam Magavern & Alexis Leonard, OPEN
BUFFALO THE BUFFALO NIAGARA MEDICAL CAMPUS: A HIGH ROAD STRATEGY TO MAXIMIZE
THE COMMUNITY’S BENEFIT (Aug. 2013), available at http://www.ppgbuffalo.org/wp-content/
uploads/2013/03/Open_Buffalo BNMC_Final.pdf; OPENING ECONOMIC OPPORTUNITY: REPORT
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United decision, among others. Even the Pope has called for more
equitable arrangements and activism around issues of poverty. It may be
that the tide is turning and people are beginning to investigate other
economic and social theories, in addition to neoclassical economics, for
possible answers to a range of modern problems. Let’s hope so.



