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Used Oil in the United States:
Environmental Impact, Regulation, and
Management
ELIZABETH A. BERiNG
INTRODUCTION

The Exxon Valdez spilled more than 10 million gallons of oil
into Prince William Sound in March 1989.1 Although this accident
generated a tremendous amount of public attention and concern, the
oil spilled accounts for only 1.4% of the total amount of oil estimated
to have entered marine systems that year.2 In fact, it has been estimated that major spills from tanker and barge accidents account for
only 7% of the oil that enters the oceans annually.' In contrast, oil in
municipal and industrial wastes and runoff is estimated to account
for almost half of the petroleum hydrocarbons which enter the
oceans annually.4

As the above discussion indicates, chronic, low-level oil discharge is a serious source of pollution. This conclusion is easily confirmed by an examination of the generation and disposal of used
lubricating oil in the United States. Of the 1.35 billion gallons of
used lubricating oil generated in the United States in 1988, approximately 480 million gallons were disposed into the environment.5 Over 180 million gallons of this oil were disposed by people
* Ph.D Candidate in Ecology and J.D. Candidate, State University of New York at
Buffalo. The author wishes to thank Robert W. Howarth, Philip H. Voorhees, and Bodin
Train for their helpful comments.
This Article was awarded first place in the 1992 New York State Bar Association
Environ-mental Section Essay Contest.
1. STATISTICAL RECORD OF THE ENVIRONMENT 199 (Arsen J. Darney ed., 1992).
2. OSIR's Worldwide Oil Spill Trends. Oil Spill Intelligence Rep. 14(2), Jan. 10, 1991.
Cutter Information Corporation, Arlington, MA.
3. Robert W. Howarth & Roxanne Marino, Oil in the Oceans: A Review Prepared for
Greenpeace tbl. 1 (1991) (unpublished technical manual, on file with the Buffalo Law
Review).
4. Id.
5. Nineteen percent of the total used oil generated was dumped, 13% was landfilled,
3% was used in road oiling, and 1% was incinerated. Philip H. Voorhees, Generation and
Flow of Used Oil in the United States in 1988, Presentation Prepared for U.S. EPA and
Presented at the Association of Petroleum Rerefiners/Project Rose Conference app., 2d attachment (Nov. 30, 1989) (unpublished transcript, on file with the Bififalo Law
Review).
EPA estimates that there are 1.4 billion gallons of used and waste oil generated
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who changed their own crankcase oil. 6 Another several hundred
million gallons of oil supposdly "consumed" during use may also
have entered the environment after being lost through leakage or
incomplete combustion.
Improper disposal of used oil is more than just a significant
source of pollution, it is a waste of a limited resource. "Less than 2
percent of the average crude oil stream is suitable for use in manufacturing lube oils without greatly increasing the energy cost of
production."1 Furthermore, the major U.S. sources of petroleum
suitable for lube oil are in "serious states of depletion."8 With proper
cleansing and removal of contaminants (re-refining), lubricating oil
can be used again and again.
Although legislators recognize that used oil is a ubiquitous and
harmful substance when improperly disposed, the diffuse nature of
its sources makes it a difficult pollutant to manage. There are a
number of federal statutes under which used oil can be regulated, 9
and there is a push towards greater regulation of easily identifiable
sources of used oil, but whether recycling of used oil will increase is
uncertain.
This Article examines the environmental impact, the regulation, and the management of used lubricating oil. Part I discusses
the composition of used oil, its environmental and health effects, and
the sources and fates of used oil in the United States. Part II sets
forth the statutes and regulations enacted by the federal government to deal with the disposal and recycling of used oil. Finally,
Part I offers a systematic approach to examining the management
of used oil.

annually. About half of this is used automobile crankcase oil, and the other half
is used industrial oils. Of this total, we estimate that 700 million gallons are
burned as fuel, 100 million gallons are re-refined or reclaimed, 200 million gal-

lons are used for road oiling or similar purposes and 400 million gallons are disposed of either indiscriminately or with garbage and trash.
Used Oil Recycling: Joint Hearing on H.R. 7833 and S. 2412 Before the Subcomm. on
Energy and Power and the Subcomm. on Transportationand Commerce of the House of
Representatives Comm. on Interstate and Foreign Commerce, 96th Cong., 2d Sess. 24
(1980) [hereinafter Hearings 1] (statement of Gary N. Deitrich, Associate Deputy
Assistant Administrator for Solid Waste, U.S. EPA).
6. Voorhees, supra note 5, app., 2d attachment.
7. Recycling of Used Oil: HearingBefore the Senate Committee on Environment and
Public Works, 96th Cong., 2d Sess. 2 (1980) [hereinafter Hearings 2] (introductory statement of Sen. Pete V. Domenici).
8.Id.
9. See discussion infra part H.
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I. THE ENviRONmENTAL IMPACT OF USED OIL
What Is Used Oil?

Used lubricating oil is a refined fraction of petroleum crude oil
which has been used to reduce friction between rubbing surfaces,
and in the process, has been physically and chemically contaminated. This contamination occurs at various points in the refining
and use of oil. Some potentially harmful substances are found in the
crude oil itself, some are added during lubricating oil production,
and others are deposited in the -oil during use. Therefore, in characterizing the components of used oil, it is instructive to begin with an
analysis. of the compositions of crude oil and unused lubricating oil.
Petroleum crude oil is actually a complex mixture of thousands
of organic (carbon containing) compounds, the majority of which are
hydrocarbons (containing only carbon and hydrogen). 10 There are
two general classes of hydrocarbons, aliphatic and aromatic.
Aliphatic hydrocarbons consist of straight and branched chains, or
rings of carbon atoms with single bonds. These compounds are relatively nontoxic, unless present in sufficient quantity to smother an
organism." Aromatic hydrocarbons contain one or more 6-carbon
rings with resonant bonds, called benzene rings. Polynuclear aromatic hydrocarbons (PAHs) are aromatic compounds with more than
one benzene ring. Aromatic hydrocarbons, particularly PAHs, are
often toxic and carcinogenic.'
Lubricating oil, used to reduce friction between rubbing surfaces, is made by refining certain fractions of crude oil, and adding
various compounds to make the product more suitable for its intended use." New lubricating oil has been characterized as consisting of 73-80% aliphatic compounds and 17-28% aromatic compounds
by weight. 14 As mentioned above, aromatics are toxic and carcinogenic. Furthermore, some of the compounds added during manufacturing of lubricating oil can be harmful." Therefore, even before use,
10. Howarth & Marino, supra note 3, at 1. See generally NATIONAL RESEARCH
COUNCIL, OIL IN THE SEA chs. 1 & 5 (1985) [hereinafter NAS] (the National Research
Council's members are drawn from the councils of the National Academy of Sciences, the
Academy of Engineering, and the Institute of Medicine).
11. Howarth & Marino, supranote 3, at 1.
12. Id. See also Rk Gill & P.W.J. Robotham, Composition, Sources and Source
Identificationof PetroleumHydrocarbonsand Their Residues, in THE FATE AND EFFECTS
OF OIL IN FRESHWATER 11, 11-26 (James Green & Marcus W. Trett eds., 1989).

13. See Guideline for Federal Procurement of Lubricating Oils Containing Re-refined
Oil, 53 Fed. Reg. 24,699, 24,700 (1988) (codified at 40 C.F.R. pt. 252) (1991)).
14. Rafael Vazquez-Duhalt, Environmental Impact of Used Motor Oil, 79 SCI. TOTAL
ENV'T 1, 3 (1989).
15. Id. at 4 (for example, zinc diaryl or dialkyl dithiophosphates and heavy metal
soaps).
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lubricating oil is a potentially dangerous substance.
Used oil has been defined by Congress as "any oil which has
been - (A) refined from crude oil, (B) used, and (C) as a result of such
use, contaminated by physical or chemical impurities." 6 Similarly,
the EPA has defined used oil as "any oil that has been refined from
crude oil, or any synthetic oil, that has been used and as a result of
17
such use is contaminated by physical or chemical impurities."
During use, oil can be contaminated with toxic heavy metals' and
aromatic hydrocarbons. For example, used motor oil, which accounts
for approximately 60% of the used oil generated in the United
States,' 9 contains dangerous additives, 20 high levels of heavy metals," and greatly increased concentrations of PAHs, mainly due to

16. Used Oil Recycling Act of 1980 § 3, 42 U.S.C. § 6903(36) (1988).
17. Final Rule for the Identification and Listing of Hazardous Waste - Recycled Used
Oil, 57 Fed. Reg. 41,566, 41,574 (1992) (to be codified at 40 C.F.R. § 260.10). The EPA has
included synthetic oils in this definition because "these oils are generally used for the
same purposes as petroleum-derived oils, are usually mixed and managed in the same
manner after use, and present the same level of hazard as petroleum-based oils." Id.
18. HousE COMM. ON INTERSTATE AND FOREIGN COMIMERCE, USED OIL RECYCLING
ACT OF 1980, H.R. REP. No. 1415, 96th Cong., 2nd Sess. 6 (1980), reprinted in 1980
U.S.C.C.A.N. 4354, 4356-57 [hereinafter LEGIS. HISTORY OF UORA].
Waste lubricating oils contains [sic] a myriad of contaminants depending upon
the use from which they are derived. In general, waste oils contain oxidation
products, sediments, water and metallic particles resulting from machinery
wear. In addition, waste automotive lubricants also contain organic and inorganic chemicals used in oil additives and metals which were present in gasoline
and transferred to the crank shaft during combustion.
HOUSE COMI. ON INTERSTATE AND FOREIGN COMMERCE, ENERGY POLICY AND
CONSERVATION ACT, H.R. REP. No. 340, 94th Cong., 1st Sess. 48 (1975), reprintedin 1975
U.S.C.C-A.N. 1762, 1810 [hereinafter LEGIS. HISTORY OF EPCA].
19. See FRANKLIN ASSOCIATES, INC., U.S. ENVTL. PROTECTION AGENCY, COMPOSITION
AND MANAGEMENT OF USED OIL GENERATED IN THE UNITED STATES 1-4, fig. 1 (1983)
[hereinafter FRANKLIN ASSOCIATES] (calculating that automotive oil accounted for 699 of
the 1,206 million gallons (58%) of used oil generated in 1983); Voorhees, supra note 5, at
5, fig. 2 & app., 2d attachment (calculating that 17% of the used oil generated in 1983 was
from "do-it-yourself' oil changes and 43% was from other automotive sources, combining
to account for 60% of the total used oil generated; in 1988, the figures were 14% and 48%,
respectively, for a total of 62%).
20. See supra note 15 and accompanying text.
21. "These metals originate from the fuel and from motor wear. Used motor oil
contains high concentrations of Pb, Zn, Ca, Ba and Mg, and lower concentrations of Fe,
Na, Cu, Al, Cr, Mn, K, Ni, Sn, Si, B and Mo." Vazquez-Duhalt, supra note 14, at 4. Used
motor oil can contain concentrations of heavy metals amounting to greater than 13,000
micrograms per gram (gg g) of Pb, 2,500 pg g of Zn, 50 jig g of Cu, 20 Pg g of Cr, 5 Pg
g-1 of Ni, and 0.1 pg g- of Cd. Id. at 5. In a study published by the EPA in 1991, 75% of
the samples from automobile crankcases exhibited the toxicity characteristic, primarily
for lead (even though this oil was from unleaded gasoline engines). Supplemental
Proposed Rule for the Identification and Listing of Hazardous Waste, 56 Fed. Reg. 48,000,
48,019 (1991) (to be codified at 40 C.F.R. pts. 261, 266) (proposed Sept. 23, 1991).
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accumulation of PAHs from fuel.22
Clearly, used lubricating oil contains some potentially dangerous components. In order to assess the risk that these components
pose to the environment and our health, two inquiries must be
made. First, the detrimental effects of used oil and its various components must be determined. Second, the sources and fates of used
oil in the United States must be quantitatively examined. The remainder of Part I addresses these inquiries.
B.

Environmentaland Health Effects of Used Oil

There is a considerable amount of research on the effects of oil
pollution, particularly in marine systems, but most of these studies
concern large oil spills rather than chronic low-level hydrocarbon
inputs.2' Furthermore, much of this research focuses on acute, lethal
effects rather than on more subtle, yet ecologically important,
long-term changes in reproduction, development, physiology, behavior, and community composition.2 Nevertheless, the possible pathways of used oil in the environment,2 and the effects of used oil on
individual organisms and biological communities, provide an indication of the potential for harm.
Improperly disposed used oil can travel by land, sea, and air,
Oil and its contaminants can seep into soils, migrate into groundwater, and runoff into surface waters. Improper burning of used oil can
result in oil entrained in airborne dust particles, and emissions containing high concentrations of heavy-metals.2 6 Burning of used oil
mixed with other hazardous wastes often creates products of incomplete combustion which can be carcinogenicY.
22. "Used oils can contain 670 times more PAR than new motor oils." VazquezDuhalt, supra note 14, at 5. "[Tihere is an average increase of PAH with 5-7 rings of 26.8
mg kg per 1000 km in the oil of crankcase-lubricated, spark-ignited engines." P. Van
Donkelaar, Environmental Effects of Crankcase-and Mixed-Lubrication, 92 SCL TOTAL
ENV'T 165, 172 (1990). In a study published by the EPA in 1991, all automotive crankcase
samples analyzed exceeded the health-based concentration "for benzo(b)fluoranthene and

benzo(a)pyrene by a factor greater than 1,000." Supplemental Proposed Rule for the
Identification and Listing of Hazardous Waste, supra note 21, at 48,018.
23. Howarth & Marino, supra note 3, at 9; NAS, supranote 8, at 445; S. Shales et al.,
Biologicaland EcologicalEffects of Oils, in THE FATE AND EFFECTS OF OIL IN FRESHWATER
81 (James Green & Marcus W. Trett eds., 1989).

24. Howarth & Marino, supra note 3, at 15-34. Even the research which has been
done on chronic hydrocarbon pollution most often focuses on the effects of offshore drilling. See, e.g., NAS, supra note 10, at 445-48.
25. See infra part I.C. for discussion of various means of disposal of used oil.
26. Proposed Rule for Standards for the Management of Specific Wastes and Specific
Types of Facilities, 50 Fed. Reg. 1684, 1694 (proposed Jan. 11, 1985).
27. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,034 (referring to 1981 Report to Congress on Used Oil). See
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In soil, used oil contaminants can be taken up by plant roots,
causing damage to the plants. Plants can also incorporate airborne
oil contaminants. When plants accumulate sufficient quantities of
these contaminants, consumption by animals and humans may be
dangerous."8 Used oil in soil can also migrate through the soil to
surface and ground waters. In fact, the lower molecular weight aromatics, which make up one of the most toxic fractions of oil, are also
the most soluble in water,2 %and thus, are the most able to travel
through the soil and into ground and surface waters.
Used oil in water can make it nonpotable, and can have detrimental effects on plants and animals living in the water column,
and animals dwelling in the sediments. Such effects are often reflected in a decrease in the total number of species present, and a
shift from less pollution-tolerant species to hardier speciesY' In reviewing the detrimental effects of used motor oil, Vazquez-Duhalt
concluded that hydrocarbons in aquatic environments can cause
changes in species composition, inhibition of photosynthesis, and
damage to crustaceans, mollusks, and fish.31
also

LEGISLATIVE COMMISSION ON TOXIC SUBSTANCES AND HAZARDOUS WASTES, USED BUT USEFUL: A REVIEW OF THE USED OIL MANAGEMENT PROGRAM IN NEW YORK STATE 13
(1986) [hereinafter USED - BUT USEFUL].

28. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,034-35.
29. Howarth & Marino, supra note 3, at 12.
30. Robert W. Howarth, Determining the Ecological Effects of Oil Pollution in Marine
Ecosystems, in ECOTOXICOLOGY: PROBLEMS AND APPROACHES 69, 75-76 (Simon A. Levin et

al. eds., 1989).
31. Vazquez-Duhalt, supra note 14, at 10-11. Researchers at the Marine Ecosystem
Research Laboratory (MERL), University of Rhode Island, have explored the effects of
chronic hydrocarbon release on water column and sediment processes and organisms. See,
e.g., Jeffrey B. Frithsen et al., Responses of Benthic Meiofauna to Long-Term, Low.Level
Additions of No. 2 Fuel Oil, 23 MARINE ECOLOGY PROGRESS SERIES 1 (1982); J. Frederick
Grassle et al., Response of Benthic Communities in MERL Experimental Ecosystems to
Low Level ChronicAdditions ofNo. 2 Fuel Oil, 4 MARINE ENVTL. RES. 279 (1981); Candice
Oviatt et al., Low Chronic Additions of No. 2 Fuel Oil: Chemical Behavior, Biological
Impact and Recovery in a Simulated Estuarine Environment, 9 MARINE ECOLOGY
PROGRESS SERIES 121 (1982). This research was conducted in mesocosms-large tanks
(height 5.5 m, diameter 1.8 m, volume 13 m3 ) filled with sea water and sediments from
the Narragansett Bay. Frithsen et al., supra at 2. Over a period of several months, No. 2
fuel oil was added semi-weekly to the tanks, yielding an average water column
concentration of 190 ppb. Oviatt et al., supra at 122-123. Behavior of the oil and its effects
on planktonic and benthic communities were studied.
Chronic, low level oil additions had dramatic effects on planktonic and benthic
communities. In the water column, phytoplankton abundance and diversity increased in
oiled mesocosms. Id. at 129 (citing GJA. Vargo et al., The Effect of Low, Chronic Levels of
No. 2 Fuel Oil on Natural Phytoplankton Assemblages in Microcosms: 1. Species
Composition and Seasonal Succession, MARINE ENVTL. RES. 245, 245 (1982)). Similarly,
primary productivity and chlorophyll levels increased as well. Id. There was some
evidence of a switch to smaller phytoplankton. Id. Nutrient levels appeared to decrease.
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Vazquez-Duhalt also reviewed investigations of the mutagenicity, carcinogenicity, and toxicity of used motor oil, and noted the
following effects. 2 Used motor oil has been shown to be mutagenic to
bacteria, and in fact, more mutagenic thdn new oil. Certain noncarcinogenic hydrocarbons, as well as oil additives, can increase the
detrimental effects of carcinogenic PAHs. Tumors have been induced
by applying used motor oil to the skin of mice. Death and deformities have been reported from the external application of used motor
oil to birds' eggs. Vazquez-Duhalt concluded his review of the
available scientific studies on motor oil with the finding by the
International Agency for Research on Cancer that "[tihere is
sufficient evidence for the carcinogenicity of used petrol-engine

oils."33

Id. Oviatt et al. propose that the increase in phytoplankton and the decrease in nutrients
were due to decreased glazing pressure, i.e., decreased zooplankton abundance. Id. For
example, total harpacticoid abundance was shown to decrease in oiled mesocosms.
Grassle et al., supra at 294; Stacey & Marcotte, supra at 63, 65. Recovery of most affected
species seemed to occur relatively rapidly (within 2-7 months) following the cessation of
oil additions, Frithsen et al., supra at 7, with no longlasting detrimental effects, Oviatt et
al., supraat 133.
Sediments, on the other hand, are a sink or reservoir for hydrocarbons. Frithsen et
al., supra at 9; Patrick J. Gearing et al., Partitioningof No. 2 Fuel Oil in Controlled
Estuarine Ecosystems. Sediments and Suspended Particulate Matter, 14 ENVTL. Sca.
TECH. 1129 (1980). It has been shown that 20-50% of different hydrocarbon components
can be sedimented out from the water column. Gearing et al., supra at 1134; Oviatt et al.,
supra at 127; Edward S. Van Vleet & James G. Quinn, Contribution of Chronic Petroleum
Inputs to NarragansettBay and Rhode Island Sound Sediments, 35 J. FISH RES. BOARD
CAN. 536 (1978). This sedimentation of hydrocarbons occurs through particulate
adsorption and incorporation into fecal pellets. NAS, supra note 10, at 284-88.
Hydrocarbons in the sediment can be relatively long lasting, Paul D. Boehm et al., A
Chemical Investigation of the Transport and Fate of Petroleum Hydrocarbonsin Littoral
and Benthic Environments: The Tsesis Oil Spill, 6 MARINE ENVTL. RES. 157 (1982), and
were detected six months to one year after the cessation of experimental oil additions in
the MERL experiments. Oviatt et al., supra at 127; Stacey & Marcotte, supra at 63; Terry
L. Wade & James G. Quinn, Incorporation,Distributionand Fateof SaturatedPetroleum
Hydrocarbons in Sediments From a ControlledMarineEcosystem, 3 MARINE ENVTL. RES.
15 (1980).

Most benthic metazoan meiofauna and macrofauna showed detrimental and long
lasting effects of oil treatment. Grassle et al., supra at 282-85; Oviatt et al., supra at 13031. For example, ostracods, an especially sensitive group, and nematodes were shown to
decrease in abundance. Frithsen et al., supra at 8. Generally, no differences in species
diversity were noted. Oviatt et al., supra at 128-29. The effects of hydrocarbons on the
benthic community were monitored throughout observed recovery periods as long as one
year. Oviatt et al., supraat 127.
32. Vazquez-Duhalt, supra note 14, at 12-15.
33. Id. at 15. See also NAS, supra note 10; Howarth & Marino, supra note 3; Shales
et al., supra note 23; OIL IN FRESHWATER: CHEMISTRY, BIOLOGY, COUNTEIMEASURE
TECHNOLOGY ch.4 (John H. Vandermeulen & Steve E. Hrudey eds., 1987); Helga Mfller
Hydrocarbons in the Freshwater Environment, 24 ERGEBNISSE DER LIMNOLOGIE
[ADVANCES IN LIMNOLOGY] 1, 45,54 (1987).
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The detrimental effects of particular components of used oil
have also been studied at the level of individual organisms, particularly humans. The following quote gives an indication of such effects:
The toxic constituents identified in used oil are presumed to have carcinogenic, mutagenic, teratogenic or other chronic or acutely toxic properties.
In particular, tetrachloroethylene, trichloroethylene and 1,1,1- trichloroethane have the potential to cause liver and kidney damage in animals
and humans above certain concentrations; toluene is known to cause central nervous system disfunction and is linked to reproductive disorders in
humans. Chronic exposure to naphthalene may produce cataracts, hemolytic anemia and kidney disease in humans. Exposure to toxic metals - especially lead - above a certain level, is known to cause renal damage, cerabrovascular [sic] disease, heart failure, impaired
liver and thyroid func34
tion, miscarriages and stillbirths in humans.
In summary, used oil contains a number of toxic components in
potentially dangerous concentrations. Some of these toxic components, such as heavy metals, are highly persistent in the environment, and tend to accumulate in biological tissues. "The high mobility, persistence and bioaccumulative properties of used oil contaminants increase the likelihood that the toxicity of the constituents
could have grave effects on human health and the environment."35
Such considerations have led Congress to legislate that "used oil
constitutes a threat to public health and the environment when
reused or disposed of improperly."36 The critical questions to ask now
are how much used oil is produced each year, and where does it all
go?
C.

Sources and Fates of Used Oil in the United States

The EPA has been concerned with used oil since at least 1972,
when Congress charged it to study the generation, biological effects,
and potential market for waste oil.37 The final results of this study
34. See Used-But Useful, supra note 27.
35. Id. at 14.
36. Used Oil RecyclingAct of 1980 § 2, 42 U.S.C. § 6901a(3) (1988).
37. Federal Water Pollution Control Act Amendments of 1972, Pub. L, No. 92-500, 86
Stat. 816 (codified as amended at 33 U.S.C. §§ 1251-1387 (1988)) (also known as the Clean
Water Act (CWA)). Congress legislated that:
The.Administrator [of EPA] shall, in an effort to prevent degradation of the environment from the disposal of waste oil, conduct a study of (A) the generation
of used engine, machine, cooling, and similar waste oil, including quantities
generated, the nature and quality of such oil, present collecting methods and
disposal practices, and alternate uses of such oil; (B) the long-term, chronic biological effects of the disposal of such waste oil; and (C) the potential market for
such oils, including the economic and legal factors relating to the sale of prod-
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were reported to Congress in 1974."8 More comprehensive and
up-to-date information on the generation and subsequent disposition
of lubricating oils has come from two studies commissioned in 1983
and 1988 by the EPA. 9
Each study applied a "waste generation factor" to the amount of
lubricating oil sold that year to estimate the amount of used oil
generated annually. The waste generation factor, generally set at
around 50%,40 is "the estimated ratio of the amount of used oil generated to the amount of new oil used"4' and accounts for the amount
of oil lost from a system "during use... as a result of leakage, spillage, combustion, disposal with equipment, and incorporation into a
finished product such as paint, putties, rubber, etc."42 These generation factors date back to the early 1970s, and there is some concern
that they are not accurate.4 A generation factor that is too low indicates that more used oil is generated than estimated. If it is true
that more oil can be recovered in bulk from automobiles and industrial facilities, then that much more oil is apparently being dispersed into the environment than is currently recognized. 44
ucts made from such oils, the level of subsidy, if any, needed to encourage the
purchase by public and private nonprofit agencies of products from such oil, and
the practicability of Federal procurement, on a priority basis, of products made
from such oil.
33 U.S.C. § 1254 (m) (1988).
38. U.S. EPA, WASTE OIL STUDY, REPORT To THE CONGRESS (1974) [hereinafter
WASTE OIL STUDY].

39. FRANKLIN ASSOCIATES, supra note 19; Voorhees, supra note 5.
40. The 1974 EPA study of waste oil based its 50% generation estimate on a conversation with a representative of the Maryland Water Resources Administration. WASTE
OIL STUDY, supranote 38, at 4, 397 n.2. Specific waste oil generation factors for each of 17
different types of oil (e.g., automotive lube oils, industrial and aviation lube oils) are
based on "a rationale" and "educated guess factors" from a representative of the
Massachusetts Water Resources Commission. Id. at 5, 10, 397 n.6.
The Franklin Associates 1983 Report sets the used oil generation factor for automotive oils at 0.559, and at 0.478 for industrial oils. Franklin Associates developed these
generation factors from their own work as well as from several articles and government
studies. FRANKLIN ASSOCIATES, supra note 19, tbl. 13, 3-16. The Voorhees 1988 report

used Franklin Associates' generation factors. Memorandum from Phil Voorhees & Kevin
Dietly, Associates, Temple, Barker & Sloane, Inc., to Frank A. Smith, Economic Analysis
Staff, U.S. EPA, regarding 1988 Flow Estimate Documentation 2-3 (Oct. 5, 1989) (on file
with the Buffalo Law Review).
41. USED - BUT USEFUL, supra note 27, at 7.
42. FRANKLIN ASSOCIATES, supranote 19, at 1-5.

43. Telephone Interview with Philip Voorhees, Associate, Temple, Barker & Sloane,
Inc. (Nov. 19, 1991). See also USED - BUTUSEFUL, supra note 27, at 7.
44. For example, a generation factor of 50% applied to 1 billion gallons of new oil
indicates that 500 million gallons of used oil is produced. If 400 million gallons of that oil
is discretely recovered, than 100 million gallons of used oil is presumed lost into the environment. However, if the generation factor should actually be 60%, then 600 million gallons of used oil is actually produced. If discrete recovery remains the same, then 200 mil-
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Nevertheless, using these possibly inaccurate generation factors, it was estimated that in 1983, approximately 1.21 billion gallons of used oil were generated in the United States. 45 Of this, approximately 41%, or almost 500 million gallons, was disposed into
the environment. 46 Approximately 51% was burned as fuel, 5% was
re-refined into lubricating oil, and 3% was used for other industrial
purposes.47
The disposition of used oil was similar in 1988. Of the 1.35
billion gallons of used oil generated, 36% was disposed into the environment, 58% was burned, 2% was re-refined, and 4% was used for
other industrial purposes.'
Another way to quantify the final disposition of used oil is to
follow its path either within or outside the used oil management
system.49 For example, in 1988, people who changed their own
automotive oil, do-it-yourselfers (DIYs), generated 193 million gallons of used oil. Of this total, only 10 million gallons were returned
to used oil collection centers for recycling, while 183 million gallons
were dumped, burned, or otherwise disposed.5"
The oil that does not enter used oil management systems (some
43%, or approximately 580 million gallons of the used oil generated
in 1988) may be burned on site as fuel, recycled in-house, dumped,
disposed, incinerated, or used for road oiling.5 ' Of the oil that does
enter used oil management systems (approximately 770 million gallons in 1988), most (77%, or approximately 590 million gallons in
1988) is processed into fuel.5 2 The rest is made into non-fuel industrial oil (6%), disposed (5%), used as on-site fuel (4%), re-refined into
lube oil (4%), or used for road oiling (2%).53
In summary, assuming the current generation factor is accurate, approximately 35-40% of the used oil generated annually is
disposed into the environment, 50-60% is burned as fuel, 2-5% is
lion gallons, instead of the 100 million gallons previously calculated, is lost into the environment.
45. FRANKLIN ASSOCIATES, supra note 19, at 1-4 to 1-5.
46. Disposal occurred via dumping (21%), landfilling (13%), incineration (1%), and
road oiling (6%). Voorhees, supra note 5, at 8, fig. 4 (summarizing data from FRANKLIN
ASSOCIATES, supra note 19).

47. Id,
48. Id at 8, fig. 5. Disposal into the environment includes dumping (19% of total
used oil generated), landfilling (13%), road oiling (3%), and incinerating (1%). Id.
49. "The used oil management system consists of companies that are involved in the
generation, collection, transport, processing and reuse of used oils." USED - BUT USEFUL,
supra note 27, at 5.
50. Voorhees, supranote 5, at 9.
51. Id. app., 1st attachment.
52. Id.
53. Id
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re-refined into lube oil, and 3-4% is used for other industrial purposes. However, if the generation factor is too low, more used oil is
generated annually, and thus, more oil actually is dispersed into the
environment. 4
Furthermore, it may not be wise to dismiss the "consumed" portion of the lubricating oil as environmentally unimportant. For
example, in automobiles, a significant portion of this oil may actually leak out onto roads and parking lots. This oil will eventually be
washed off into storm sewers, soil, or surface and ground water.
In a review of the sources, fates, and impacts of used motor oil,
Vazquez-Duhalt estimated that about half of the oil lost from a
running car escapes through joints, valves, the dipstick hole, and the
oil filter." The other half passes into the combustion chamber,5 6
where presumably at least some of it is emitted uncombusted in the
exhaust. Therefore, of the more than 500 million gallons of automotive oil estimated to be "consumed" in use in 1983, at least half, or
approximately 250 million gallons, may actually have leaked onto
roads and parking lots, only to runoff into storm sewers, soils, and
surface waters. This would bring the total amount of oil disposed
into the environment in 1983 up to 750 million gallons, 1 without
even considering any "consumed" industrial oil which may also have
made its way into the environment. In 1983, approximately 1.1 billion gallons of oil were estimated to be consumed during use. 8 If
only 10% of this oil actually leaked out onto pavement and into
storm or domestic sewers, this would add another 110 million gallons of oil into the environment.
Much of the used oil dumped and leaked into the environment
most likely reaches our rivers, lakes, and coastal areas either directly via runoff or indirectly via storm and municipal sewers. A
number of investigations suggest that crankcase oil is a major
source of hydrocarbon pollution in urban runoff and storm sewers
(although most of these studies have not separated dumped versus
leaked crankcase oil). Bomboi and Hernandez propose that hydrocarbons in urban runoff come mainly from used motor oils, and that
used crankcase oil is also a substantial source of PAH in urban runoff.5 9 Hunter et al. report that petroleum hydrocarbons in
54. See supra note 44.
55. Vazquez-Duhalt, supranote 14, at 3.

56. Id. (although it is not estimated how much of this oil is emitted with exhaust
versus completely combusted).
57. The 750 million gallons consists of 500 million gallons of oil disposed into the
environment after recovery, see supra text accompanying note 46, and 250 million gallons

leaked out of automobile engines.
58. See FRANKLIN ASSOCIATES, supranote 19, fig. 1, at 1-4.
59. M.T. Bomboi & A. Hernandez, Hydrocarbons in

Urban Runoff. Their
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Philadelphia urban runoff are a significant source of oil pollution to
the Delaware Estuary, ° and their analyses suggest the most likely
sources of these hydrocarbons are the dumping and leaking of
crankcase oil. 6 ' Furthermore, Hoffman and Quinn note that "used
crankcase oil, dripped onto the street surfaces and then subjected to
weathering, accounts for the major part of the hydrocarbons in ur'ban runoff." 2
In addition to oil inadvertently leaked onto roads and parking
lots, there is some indication that substantial intentional dumping
of used oil occurs via legal and illegal hookups of oil generators (such
as service stations) to municipal and storm sewers. In a study on
improper waste discharges to an urban storm water system serving
part of Ann Arbor, Michigan, Schmidt and Spencer determined that
the majority of suspicious storm drain connections "originated in
automobile-related facilities."63 Furthermore, of 72 targeted facilities
known to use or store petroleum products or other hazardous materials, 60% were found to be discharging wastes to storm drains.64
It might be expected that oil which makes its way to municipal
sewers would be removed from the waste stream during treatment.
However, a great deal of this oil actually passes through treatment
plants, accounting for a substantial proportion of total hydrocarbon
pollution which enters receiving water bodies. In a recent literature
review, Hoffman and Quinn noted that sewage generally accounts
Contributionto the Wastewaters, 25 WATER RES. 557, 562 (1991).
60. For example, estimated petroleum hydrocarbon loading in runoff from an area
less than 1% of the total Philadelphia urban area is equivalent to approximately 75% of
the hydrocarbon loading from a nearby refinery. J.V. Hunter et al., Contributionof Urban
Runoff to Hydrocarbon Pollution, 51 J. WATER POLLUTION CONTROL FED'N 2129, 2135

(1979).
61. Id. at 2136-37.
62. Eva J. Hoffinan & James G. Quinn, Chronic Hydrocarbon Discharges into
Aquatic Environments: II - Urban Runoff and Combined Sewer Overflows, in OIL IN
FRESHWATER: CHEMISTRY, BIOLOGY, COUNTERMEASURE TECHNOLOGY 114, 128 (John H.

Vandermeulen & Steve E. Hrudey eds., 1987). "Solubilization of asphalt, asphalt abrasion
products, plant waxes, weathered fuel oils, and atmospheric deposition all are minor contributors." Id. See also Stuart G. Wakeham, A Characterization of the Sources of
Petroleum Hydrocarbonsin Lake Washington, 49 J. WATER POLLUTION CONTROL FED'N
1680 (1977); Robert P. Eganhouse & Isaac R. Kaplan, Extractable Organic Matter in
Urban Stormwater Runoff. 1. TransportDynamics and Mass Emission Rates, 15 ENVTL.
SC. & TECH. 310 (1981); Robert P. Eganhouse et al., Extractable Organic Matter in
Urban Stormwater Runoff. 2. Molecular Characterization,15 ENVTL. Sci. & TECH. 315
(1981); Sami Fam et al., Hydrocarbons in Urban Runoff, 113 J. ENVTL. ENGINEERING
1032 (1987).
63. Stacy D. Schmidt & Douglas R. Spencer, The Magnitude of Improper Waste
Discharges in an Urban Stormwater System, 58 J. WATER POLLUTION CONTROL FED'N
744, 745 (1986).
64. Id. at 746. "This group of targeted facilities included automobile dealerships,
service stations, car washes, body shops, and light industrial facilities." Id.
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for 25-77% of the hydrocarbon input to receiving waters, while urban
runoff accounts for 15-51%.65 In a companion paper, Hoffman and
Quinn concluded that industrial discharges contribute the majority
of hydrocarbons
to a Providence, Rhode Island municipal treatment
66
facility.
The preceding analysis makes clear that used oil is being recklessly mismanaged in the United States, squandering a valuable
resource and posing a threat to the environment. The following section details attempts made by the federal government over the past
twenty years to regulate the disposal and reuse of this potentially
dangerous, yet valuable substance.
II. FEDERAL STATUTES AND REGULATIONS

'The aim of the various legal actions and programs [regarding
used oil] is to protect the environment from spills and improper disposal, to conserve energy, and to preserve petroleum resources. This
requires efforts to prevent illegal dumping, isolate used oil from
other wastes for recycling, and ensure that collected oil is properly
handled."6 7 This section discusses and compares the various federal
statutes which have granted authority, or have been invoked to
grant authority, over used oil regulation to the EPA and other regulatory agencies.
A.

Resource Conservation and Recovery Act

The recent history of waste oil regulation involves a 20 year
exchange between Congress and the EPA. Although in 1972
Congress charged the EPA to evaluate the problem of waste oil in
the Federal Water Pollution Control Act,68 most used oil regulations
have been promulgated under the Resource Conservation and
Recovery Act (RCRA).69 RCRA establishes the framework for the
federal government's program of solid and hazardous waste regulation. Enacted in 1976, RCRA was a complete revision of the Solid
Waste Disposal Act of 1965.70 Subtitle C of RCRA provides a "cradle
65. Hoffman & Quinn, supranote 62, at 133.
66. Eva J. Hoffman & James G. Quinn, Chronic Hydrocarbon Discharges into
Aquatic Environments: I - Municipal Treatment Facilities, in OIL IN FRESHWATER:
CHEMHSTRY, BIOLOGY, COUNTERMEASURE TECHNOLOGY 97, 111 (John H. Vandermeulen &

Steve E. Hrudey eds., 1987).
67. Michael L. Courtright, Used Oil: Don't Dump It, Recycle It, MACHINE DESIGN,
Oct. 25, 1990, at 82.
68. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86
Stat. 816, 823 (codified as amended at 33 U.S.C. §§ 1251-1387 (1988)). See supra note 37.
69. Resource Conservation and Recovery Act of 1976, Pub. L. No. 94-580, 90 Stat.
2795. (codified as amended at 42 U.S.C. §§ 6901-6992 (1988)).
70. Solid Waste Disposal Act of 1965, Pub. L. No. 89-272, 79 Stat. 997 (1965)
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to grave" regulatory system for hazardous waste,7 ' while Subtitle D
places the regulation of noniazardous solid waste primarily in the
hands of the states (with minimum requirements promulgated by
the EPA).72
In 1978, pursuant to RCRA, the EPA proposed listing waste
lubricating, hydraulic, and cutting oils as hazardous, based on their
"toxicity.73 It also proposed regulations for the recycling of used oil.74
Subsequent comments against this proposal stressed that most
waste oil is reused and is therefore not a waste.75 Furthermore, it
was believed that a hazardous waste designation would have undesirable effects on the waste oil recycling industry. 78 Therefore, in
May 1980, the EPA decided to defer regulations on the recycling of
waste oil pending further study." The EPA also deferred issuing
regulations on the disposal of waste oil until the recycling regulations were completed. However, the EPA did decide that disposal (or
accumulation, storage, or treatment prior thereto) of waste oil dis78
playing one or more of the characteristics of a hazardous waste
would result in the oil being considered a hazardous waste.7 9
Concerns over energy conservation and protection of the environment prompted Congress to enact the Used Oil Recycling Act
(UORA) in October, 1980.80 This Act, which was incorporated into
RCRA, was designed to "establish a discretionary used oil recycling
(originally codified at 42 U.S.C. §§ 3251-3259 (Supp. 1 1965)).
71. 42 U.S.C. §§ 6921-6931 (1988).
72. 42 U.S.C. §§ 6941-6949 (1988).
73. Proposed Guidelines and Regulations and Proposal on Identification and Listing

of Hazardous Waste, 43 Fed. Reg. 58,946, 58,957 (1978). For a brief summary of the
EPA's actions regarding used oil, see Supplemental Proposed Rule for the Identification
and Listing of Hazardous Waste, supra note 21, at 48,001-02. Waste oils in this case refer
to used oils as well as "unused oils which may no longer be used for their original
purpose." Id. at 48,001 n.1. At this time, the EPA also proposed to regulate "(1) the incineration or burning of used lubricating, hydraulic, transformer, transmission, or cutting oil
that was hazardous and (2) the use of waste oils in a manner that constituted disposal."
Id. at 48,001.
74. Id.
75. See Proposed Rule for the Identification and Listing of Hazardous Waste, 50 Fed.
Reg. 49,258, 49,259 (1985) (proposed Nov. 29, 1985).
76. Id.
77. Final Rule for Identification and Listing of Hazardous Waste, 45 Fed. Reg.
33,084, 33,094 (1980).
78. There are two ways. for a waste to be classified as hazardous: (1) the waste is
specifically listed by the EPA as hazardous; (2) the waste exhibits one or more of the following characteristics of hazardous waste: ignitability, corrosivity, reactivity, or
extraction procedure toxicity. See 42 U.S.C. § 6921; 40 C.F.R. pt. 261.
79. Final Rule for the Identification and Listing of Hazardous Waste, supra note 77,
at 33,094.
80. Used Oil Recycling Act (TJORA), Pub. L. No. 96-463, 94 Stat. 2055-59 (1980)
(codified as amended in scattered sections of 42 U.S.C.). "
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component of state solid waste plans authorized under the Act and
remove certain impediments to increased recovery and reuse of such
oil."8 ' Specifically, the Act provided: new labeling requirements designed to increase the marketability of used oil, 2 as well as to decrease its unsound disposal;83 financial assistance and technical
advice to states that desired to establish a program for waste oil;8
and a requirement that the EPA promulgate regulations on recycling used oil,8 5 as well as determine
whether or not used oil should
86

be listed as a hazardous waste.
Pursuant to the UORA mandate, the EPA indicated to
Congress in 1981 that it intended to list both used and unused
waste oil as hazardous based on the presence of toxicants in crude
and refined oil, and contaminants in used oil.87 However, when
Congress reauthorized RCRA in 1984 with the Hazardous and Solid
Waste Amendments (HSWA), the EPA had not yet met the UORA
mandated deadlines to promulgate regulations. Wishing to give "a
further prod to the Agency," 89 Congress amended RCRA's used oil
81. LEGIS. HISTORYOFUORA, supranote 18, at 4354.

82. The Act provides that the Federal Trade Commission (FTC) may no longer require recycled lubricating oil to "bear any label referring to the fact that it has been derived from previously used oil." UORA § 4(c), 42 U.S.C. § 6363 (1988). The Committee on
Interstate and Foreign Commerce, which considered the Act, felt that the 1964 FTC rule
requiring the label "Made From Previously Used Oil" on all re-refined oil "gives the con-

sumer the incorrect impression that the product is inferior, while providing no
information pertaining to its quality or equivalency." LEGIS. HISTORY OF UORA, supra
note 18, at 4355.
83. The Act requires that the following label be prominently displayed on all
lubricating oil: "DON'T POLLUTE - CONSERVE RESOURCES; RETURN USED OIL TO
COLLECTION CENTERS." UORA § 4(a), 42 U.S.C. § 6914a (1988).
84. UORA §§ 5-6, 42 U.S.C. §§ 6943, 6947-6948 (1988).
85. Congress mandated that:
Not later than one year after October 15, 1980, the Administrator shall promulgate regulations establishing such performance standards and other requirements as may be necessary to protect the public health and the environment
from hazards associated with recycled oil. In developing such regulations, the
Administrator shall conduct an analysis of the economic impact of the regulations on the oil recycling industry. The Administrator shall ensure that such
regulations do not discourage the recovery or recycling of used oil ....
UORA § 7(a), 42 U.S.C. § 6935(a) (1988).
86. UORA § 8,42 U.S.C. § 6935(b) (1988).
87. EPA, Listing of Waste Oil as a HazardousWaste Pursuantto Section (8)(2) Pub.L.
96.463, Report to the Congress (1981). Such toxicants include benzene, naphthalene, and
phenols and such contaminants would include lead, chromium, and cadmium.
88. Hazardous and Solid Waste Amendments (HSWA), Pub. L. No. 98-616, 98 Stat.
3221 (1984) (codified in scattered sections of 42 U.S.C.). uHSWA was designed to close the
regulatory loopholes in the Resource Conservation and Recovery Act and to expand significantly the scope of its coverage." JOHN J. NOLAN ET AL., USED OIL: DISPOSAL OPTIONS,
MANAGEMENT PRACTICES AND POTENTIAL LIABILITY 57 n.49 (2d ed. 1989).
89. HOUSE COMi. ON ENERGY AND COMMERCE, HAZARDOUS AND SOLID WASTE
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provisions.90
One important change *made to the used oil provisions by
HSWA was a shift in emphasis from "ensuring that such [recycled
oil] regulations do not discourage the recovery or recycling of used
oil," to ensuring that these regulations do not discourage recovery or
recycling "consistent with the protection of human health and the
environment."91 This change "altered EPA's mandate... by requiring that protection of human health and environment be a prime
consideration, even if such regulation may tend to discourage the
recovery or recycling of used oil. "92 The legislative history of HSWA
indicates that Congress had never intended to subordinate the protection of human health and the environment to used oil recycling
activity,93 and the new language made this explicit. This revision
was prompted by the concern that some used oil recycling activities,
such as road oiling and unregulated burning of used oil, are potentially dangerous to human health and the environment, and, therefore, should be regulated.9 4
HSWA also established some substantial regulatory requirements for used oil. First, the EPA was directed to determine within
two years whether used crankcase and other oils were to be listed as
hazardous waste.95 Congress then exempted generators and transporters of any used oil identified or listed as hazardous from the
strict Subtitle C hazardous waste regulations if the oil is recycled,
and instead required the EPA to set up special regulations for these
generators and transporters of recycled used oil." In formulating
these regulations, "the Administrator shall take into account the
effect of such regulations on the environmentally acceptable types of
used oil recycling and the effect of such regulations on small quantity generators and generators which are small businesses."97
Furthermore, facilities which recycle any hazardous used oil would
be deemed to have a valid RCRA permit if they comply with all
applicable regulations (although the Administrator retains authority to require individual facilities to obtain a permit if this is necessary to protect human health and the environment).98 These relaxed
AMENDMENTS OF 1984, H.R. REP. No. 198, 98th Cong., 2nd Sess., pt. 1, at 64 (1984), reprintedin 1984 U.S.C.CAN. 5576, 5623 [hereinafter LEGIS. HISTORY OF HSWA].
90. HSWA §§ 241-242,42 U.S.C. § 6935 (1988).
91. HSWA § 242, 42 U.S.C. § 6935(a) (1988).
92. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,002.
93. LEGiS. HISTORY OF HSWA, supra note 89, at 5617-18.
94. Id. at 5618.
95. HSWA § 241(b), 42 U.S.C. § 6935(b) (1988).
96. HSWA § 241(c), 42 U.S.C. § 6935(c) (1988).
97. HSWA § 241(c)(2)(A), 42 U.S.C. § 6935(c)(2)(A) (1988).
98. HSWA § 241(d), 42 U.S.C. § 6935(d) (1988).
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standards were intended to avoid discouraging safe recycling. 9 It
should be noted that these new provisions did not overrule those of
UORA, as the EPA retained authority .to regulate recycling of all
used oil, regardless of whether the oil is listed as hazardous. 10
On November 29, 1985, the EPA responded to the HSWA mandates with three rulemakings. First, the EPA proposed listing used
oil as a hazardous waste because it "typically and frequently contains significant quantities of lead and other metals, chlorinated
solvents, toluene, and naphthalene which would pose a substantial
hazard to human health and environment, if improperly managed."'' Under this rule, disposal of hazardous used oil would be
regulated under Subtitle C of RCRA and its implementing regulations. 102 Recycling of hazardous used oil, however, would be subject
to special regulations, also proposed that day. 03 The hazardous-listing proposal specifically exempted spilled crude or fuel oils,
petroleum refining wastes, re-refined oil to be used as a lubricant,
waste waters with de minimis amounts of used oil, and10 4 oily rags
used to wipe machinery or the hands and face of the user.
In its second notice, the EPA proposed regulations for the recycling of used oil. 0 5 Generators and transporters of used oil would be
exempted from many of the hazardous waste regulations, provided
the oil was reprocessed by qualified recyclers. °6 Basic tracking requirements would be implemented for used oil shipped off-site for
recycling. 0 7 Used oil recycled as fuel would be subject to certain
regulations unless it met contaminant specifications. 08 Road oiling
would be prohibited. 0 9 Recyclers would be deemed to have valid
RCRA permits if they complied with all applicable regulations and
did not use the oil in a manner constituting disposal." 0
The EPA also published its final rule for the burning of used oil

99. LEGIS. HISTORY OF HSWA, supra note 88, at 5623.

100. Id.
101. Proposed Rule for the Identification and Listing of Hazardous Waste, supra note
75, at 49,258.
102. 40 C.F.R. pts. 260-272 (1991).
103. Recycled Used Oil Standards, 50 Fed. Reg. 49,212 (1985) (to be codified at 40
C.F.R. pts. 260-261, 266, 270-271) (proposed Nov. 29, 1985).
104. Proposed Rule for the Identification and Listing of Hazardous Waste, supra note

75, at 49,261. This rule also proposed to amend CERCLA by establishing a reportable
quantity of 100 pounds for used oil. Id.
105. Recycled Used Oil Standards, supra note 103.
106. Id. at 49,222.
107. Id. at 49,231-34.
108. Id. at 49,239-40.
109. Id. at 49,239, 49,244.
110. Id. at 49,240-44.
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fuel."' This rule basically forbids the burning, in nonindustrial boilers, of used oil which does not meet certain contaminant and flashpoint specifications. In order to accomplish this, certain controls,
such as tracking and recordkeeping, are placed on marketers and
burners of these fuels."
There was great negative reaction to the proposal making used
oil a hazardous waste. "The ultimate thrust of the negative comments [received by the EPA] was that the listing would not only
discourage used oil recycling, but would ultimately be environmentally counterproductive because used oil left unrecycled would be
disposed of in manners posing greater risk than recycling." 13 A
common suggestion was to list only disposed used oil as hazardous,
while retaining special regulations for recycled used oil.11 4
In November 1986, the EPA decided not to list recycled used oil
as hazardous under RCRA, and to study further whether disposed
oil should be so listed."5 The EPA justified this decision on the basis
that listing used oil would discourage recycling, and would therefore
cause an increase in uncontrolled and detrimental disposal practices." 6 Furthermore, the EPA reasoned that it could still regulate
the recycling of used oil under RCRA, even if used oil was not listed
as hazardous." 7
The EPA relied to some extent on congressional actions in its
decision not to list recycled used oil as hazardous." A hearing held
on May 19, 1986, by the House Subcommittee on Energy,
Environment, and Safety Issues Affecting Small Business, resulted
in a preliminary finding that the EPA's used oil listing proposal
would be environmentally counterproductive." 9 More importantly,
however, amendments to RCRA made in the 1986 Superfund
Amendments and Reauthorization Act (SARA) 20 allowed the EPA to
authorize state-administered used oil management programs
111. Burning of Waste Fuel and Used Oil Fuel in Boilers and Industrial Furnaces, 50
Fed. Reg. 49,164 (1985) (codified at 40 C.F.R. pts. 261, 264-266, 271).
112. Id. at 49,165.
113. Decision Not to Adopt Proposed Rule, 51 Fed. Reg. 41,900, 41,900 (1986).
114. Request for Comments Regarding the Identification and Listing of Hazardous
Waste, 51 Fed. Reg. 8206, 8206 (1986).
115. Decision Not to Adopt Proposed Rule, supra note 113.
116. "This increased disposal could result from decreased use of used oil as fuel by
industrial burners and decreased acceptance of do-it-yourselfer oil by service stations
(and similar establishments), both attributable to costs and stigma associated with
listing." Id. at 41,901.
117. Id.
118. Id.
119. Id. at 41,900.
120. Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 99-499,
100 Stat. 1613 (1986) (codified in scattered sections of 42 U.S.C.).
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whether or not used oil was listed as hazardous. 121 SARA also subjected improper used oil disposal to the stringent criminal penalties
of whether
for improper hazardous waste management, regardless
22
hazardous.
as
identified
or
listed
be
would
oil
the used
Furthermore, SARA provided a limited exemption from
Superfund liability for service station dealers who store, treat,
transport or otherwise manage used oil in compliance with RCRA
regulations for used oil recycling, provided the oil is not mixed with
other hazardous substances." The dealers may presume that small
quantities of oil presented by owners of light duty motor vehicles or
household appliances for collection, accumulation, and delivery to an
oil recycling facility are not mixed with other hazardous substances.'24
Shortly after the EPA decided not to list recycled used oil as
hazardous because of the stigmatic effects, the Hazardous Waste
Treatment Council (a trade association of hazardous waste treatment businesses), the Association of Petroleum Re-refiners, and the
Natural Resources Defense Council challenged this decision in
court.

25

The plaintiffs argued that the decision was arbitrary and

capricious in that the EPA may not consider the stigmatic effects of
a listing when making such a determination, but may only consider
the technical characteristics enumerated in RCRA. 126 While it is
121. SARA § 205G), 42 U.S.C. § 6926(h) (1988).
122. SARA § 205(i), 42 U.S.C. § 6928(d), (e) (1988).
123. SARA § 114, 42 U.S.C. § 9614(c) (1988). SARA defines "service station dealer" as
including any person
who owns or operates a motor vehicle service station, filling station, garage, or
where a significant percentage of the gross
similar retail establishment ...
revenue of the establishment is derived from the fueling, repairing, or servicing
of motor vehicles, and... [any person] who accepts for collection, accumulation,
and delivery to an oil recycling facility, recycled oil that (I) has been removed
from the engine of a light duty motor vehicle or household appliances by the
owner.., and (II) is presented, by such owner, to such person for collection, accumulation, and delivery to an oil recycling facility.
SARA § 114(b), 42 U.S.C. 9601(37)(A) (1988). This exemption will only take effect upon
promulgation of regulations for used oil under RCRA which include "a requirement to
conduct corrective action to respond to any releases of recycled oil." SARA § 114(a), 42
U.S.C. § 9614(c)(4) (1988).
124. Id. § 114(a), 42 U.S.C. § 9614(c)(2) (1988).
125. Hazardous Waste Treatment Council v. EPA, 861 F.2d 270 (D.C. Cir. 1988).
126. Id. at 274.
Criteria for identification or listing [of a hazardous waste]: . . . the
Administrator shall . . . develop and promulgate criteria for identifying the
characteristics of hazardous waste, and for listing hazardous waste,... taking
into account toxicity, persistence, and degradability in nature, potential for accumulation in tissue, and other related factors such as flammability, corrosiveness, and other hazardous characteristics.
42 U.S.C. § 6921(a) (1988).
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apparent that hazardous waste treatment companies would want
used oil listed as hazardous because of the additional business that
would be generated by such a listing, support for this position by rerefiners requires some explanation.
About half of the used oil generated each year in the United
States is burned as fuel. 2 7 Prior to burning, the oil undergoes a certain amount of processing to remove water and solids. 1 Only 2-5%
of used oil is re-refined into lubricating oil annually. This is partially
due to the fact that re-refining is more complex and more expensive
than fuel production." Re-refining plants are therefore generally
larger and require a greater feedstock of used oil to run efficiently.
Used oil, however, does not come in a large and steady supply such
as a pipeline. It comes from small, geographically spread out
sources, and therefore requires transportation. The increased costs
of production and transportation associated with re-refining give an
advantage to fuel producers.
If used oil is listed as a hazardous waste, however, then producers and users of fuel made from used oil would have to comply
with expensive hazardous waste regulations. This added cost would
decrease the used oil fuel market, thereby giving re-refiners greater
access to used oil feedstock. Furthermore, re-refiners would be able
to charge used oil generators for the service of collecting the used
0
oil.

3

The court in Hazardous Waste Treatment Council v. EPA
determined that "[tihe EPA erroneously based its decision not to list
recycled oils as hazardous wastes on the stigmatic effects of such a
listing, a factor not permitted by the statute." 3 ' The controlling
provision was section 6935(b) of RCRA (adopted under the HSWA of
1984), which directed the Administrator to determine "whether to
list or identify used automobile and truck crankcase oil and other
used oil as hazardous wastes under section 6921 ." 132Additionally,
the court reasoned that RCRA section 6921 and its implementing
regulations do not mention "stigma," but rather only refer to technical considerations.
The EPA argued that section 8 of UORA directed the Agency to
"ensure that the recovery and reuse of used oil are not discouraged"
in making a determination of whether used oil is a hazardous waste
127. See supra note 47 and accompanying text.
128. For a description of the process of water and solids removal from used oil, see
NOLAN ETAL., supra note 88, at 21-23.
129. See id. at 34-40.
130. Id. at 38-40.
131. 861 F.2d at 277.
132. Id. at 274 (alteration in original) (quoting 42 U.S.C. § 6935(b) (1988)).
133. Id. at 275.
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under RCRA section 6921.11 The court, however, dismissed this
argument by saying that once the EPA reported this determination
to Congress (as directed in UORA § 8(2)),135
it fulfilled that obligation
and section 8 "was without further effect."
Finally, the court pointed out that although Congress gave theEPA authority to look at the effects of its regulations on recycling
efforts when promulgating those regulations, 1 6 it did not give the
EPA such authority when initially deciding whether to list used
oil as hazardous. 37 The Court ordered the EPA to "determine
whether any recycled oils meet the technical criteria for listing
specified
in section 6921 and the regulations promulgated thereun1 38
der."
After this court decision, the EPA went back to the drawing
board. Based on numerous comments indicating that many waste
oils do not display the hazardous characteristics of concern, and on
the fact that the data used for the initial hazardous listing proposal
were more than five years old, the EPA began to reevaluate its 1985
proposal to list used oil as hazardous. 39 On September 23, 1991, the
Agency published a 75-page supplemental notice of proposed rule
making which presented new data, outlined approaches for determining whether to identify or list used oil as hazardous, proposed
new used oil recycling management alternatives, and recommended
n~nregulatory, market-based alternatives for encouraging recycling
of used oil. 140
In this supplemental notice, the EPA discussed three options
for listing used oil as a hazardous substance.' 4' The first is to list all
categories of used oils as hazardous, as was originally proposed in
1978.1 The second option is to list only those categories of used oil
"typically and frequently" found to be hazardous, such as oils from
gasoline-powered engines. 43 The third option is to not list any cate134. Id. (quoting Used Oil Recycling Act of 1980, Pub. L. No. 96-463, § 8, 94 Stat.
2055, 2058 (1980)).
135. Id.
136. See 42 U.S.C. § 6935(c)(2)(A) (1988).
137. 861 F.2d at 275-77 (Congress granted the EPA authority to decide whether to list or
identify used automobile and crankcase oil as hazardous waste in 42 U.S.C. § 6935(b) (1988)).
138. Id. at 277.
139. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,002.
140. Id. at 48,000-74.
141. Id. at 48,019-21.
142. See supra note 73 and accompanying text.
143. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,020-21. The agency proposed to define a category of used oil
typically and frequently hazardous when "greater than 50 percent of the samples in a
given used oil category were found to exhibit the [toxicity characteristic] and, based on
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gories of used oil as hazardous,'" recognizing that any particular
45
used oil exhibiting any charateristics of hazardous waste' and
destined for disposal would still be considered and regulated as a
hazardous waste.
This third "no list" option basically preserves the status quo.
This option would not affect the EPA's ability to regulate the recycling of used oil, because RCRA grants the Agency authority to regu46
late used oil recycling regardless of whether the oil is hazardous.
However, "EPA recognizes that this option is not completely comprehensive because EPA lacks the authority to impose Federally147
enforceable regulations on the disposal of nonhazardous used oil."
In other words, while the EPA has the authority to regulate the
recycling of hazardous and nonhazardous used oil, it only has the
authority to regulate the disposal of hazardous used oil. The disposal of nonhazardous used oil (like all other nonhazardous solid
wastes) would be left to state regulation, pursuant to general federal
guidelines.
In light of EPA reports estimating that approximately 500
million gallons of used oil are disposed into the environment each
year, 4 8 it is difficult to see how this no-listing alternative could be a
viable option. However, the Agency also proposed the possibility of
combining options two and three by listing those categories of used
oil which are typically and frequently hazardous only when the oil is
disposed, not when it is recycled. 49 This would avoid possible negative effects of a hazardous listing on the recycling of used oil (e.g.,
increased costs of recycling due to stringent RCRA Subtitle C regulations), while allowing the EPA to manage the disposal of all used
oil.
Surprisingly, in two separate rulemakings, the EPA has since
decided not to list any categories of used oil as hazardous, whether
destined for disposal 5 ' or recycling.' 5 ' Addressing used oils destined
for disposal first, the Agency found that a hazardous listing would
compositional analysis, exceed the health-based number for TC constituents or PAHs by a
factor of greater than 1,000." Id. at 48,020.
144. Id. at 48,021.
145. See supra note 78.
146. 42 U.S.C. § 6935 (1988).

147. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21,at 48,021.
148. See supra notes 45-48 and accompanying text.
149. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,021.
150. Final Rule for Identification and Listing of Hazardous Waste-Disposed Used
Oil, 57 Fed. Reg. 21,524, 21,524 (1992) (to be codified at 40 C.F.R. pt. 261).
151. Final Rule for the Identification and Listing of Hazardous Waste-Recycled
Used Oil, supranote 17, at 41,566 (to be codified at 40 C.F.R. pts. 260-61, 266, 271, 279).
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be unnecessary "based on the finding that all used oils do not typically and frequently meet the technical criteria for listing a waste as
hazardous waste."5 2 The EPA acknowledged that it had proposed in
the 1991 supplemental notice to list certain categories of used oil as
hazardous, such as gasoline-powered engine oils, which were found
to be typically and frequently hazardous. It went on to explain,
however, that because these oils generally exhibit the toxicity characteristic of hazardous waste anyway,
the listing decision would not
153
change how-the oils are managed.
The Agency also found support for its decision not to list disposed used oil as hazardous in the hazardous listing regulations
which allow the EPA to consider whether a waste will pose a substantial hazard to human health or the environment if improperly
managed.'4 After examining all current regulations controlling the
management of disposed used oil (some of which have been implemented or updated since the original 1985 proposal to list all used
oils as hazardous), the EPA concluded "that the current regulatory
structure ... provides adequate controls so that used oil will not
pose a substantial threat to human health or the environment."'5 5
Particularly important in the Agency's analysis were current regulations governing underground storage tanks, 56 municipal solid waste
landfills, 157 used oil containing PCB's, 158 spill prevention, control and
counter-measure plans, 59 and storm-water discharges. 60 In summary, hazardous used oils will be treated as hazardous material
anyway, and nonhazardous used oils will be sufficiently managed so
as to preclude substantial danger to human health or the environment.
On September 10, 1992, the EPA announced that like disposed
used oil, recycled used oil will not be listed as hazardous. 16' This
final rule established basic good-housekeeping regulations (i.e.,
storage and tracking standards to be met by used oil handlers) for
all used oils (hazardous and nonhazardous) as the first phase of a

152. Final Rule for Identification and Listing of Hazardous Waste-Disposed Used
Oil, supranote 150, at 21,524.
153. Id at 21,531.
154. 40 C.F.R. § 261.11(a)(3) (1991).
155. Final Rule for the Identification and Listing of Hazardous Waste-Disposed
Used Oil, supranote 150, at 21,528.
156.40 C.F.R. pt. 280 (1991).
157. 40 C.F.R. § 268 (1991).
158.40 C.F.R. § 761.3 (1991).
159. 40 C.F.R. § 112 (1991).
160.40 C.F.R. § 122.26 (1991).
161. Final Rule for the Identification and Listing of Hazardous Waste-Recycled
Used Oil, supranote 17, at 41,566 (to be codified at 40 C.F.R. pts. 260-261, 266, 271, 277).
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possible tiered approach to recycled used oil regulation. 16 2 "At a later
date, as the Agency monitors*the effectiveness of [this] regulatory
approach and receives more information, the Agency may adopt additional measures as necessary to address other potential problems."'3 These additional measures may include the market-based
incentive programs proposed in the 1991 supplemental notice.'6
In support of its no-list decision for recycled used oils, the EPA found that
used oils that are recycled do not pose a substantial present or potential
hazard to human health or the environment when the used oils are managed properly from the time they are generated until they are recycled.
EPA believes that used oil that is recycled and handled in compliance with
the used oil management standards promulgated today will not pose serious adverse risks to human health and the environment.1 65
Although couching its decision in terms of environmental protection,
basically, the Agency did not want to take any action which would
increase costs to industry, with the justification that such an increase might decrease the recycling stream. 6
One critical component of the EPA's used oil regulatory scheme
is a presumption that all used oil is destined for recycling unless the
oil is either disposed or sent for disposal. 7 With this presumption,
the EPA has simplified procedures for dealing with the entire universe of used oils because all used oil, whether ultimately disposed
or recycled, must be managed under the new part 279 regulations
for recycled used oil, unless and until such oil is actually disposed or
sent for disposal. At the point of disposal, the oil must be tested for
hazardousness and subsequently treated as either a hazardous or
nonhazardous waste, as appropriate. If the used oil is not disposed,
it does not have to be tested for hazardousness, because all recycled
used oil is subject to the new regulations, whether hazardous or not.
Although the EPA had considered promulgating criteria for rebutting the presumption of recyclability in the 1991 supplemental notice, 168 two commenters suggested that all used oils can be recycled,'6 9 and thus specific criteria (as opposed to the act of disposal
itseli) are unnecessary.
162. Id. at 41,612-26 (to be codified at 40 C.F.R. pt. 279).
163. Id. at 41,577.
164. See infra text accompanying notes 294-96.
165. Final Rule for the Identification and Listing of Hazardous Waste-Recycled
Used Oil, supra note 17, at 41,575.
166. Id. at 41,575, 41,609-10.
167. Id. at 41,578 (to be codified at 40 C.F.R. pt. 279.10(a)).
168. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,037-38 (to be codified at 40 C.F.R. pts. 261, 266).
169. Final Rule for the Identification and Listing of Hazardous Waste-Recycled
Used Oil, supra note 17, at 41,578.
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The new recycled used oil regulations are intended to address
three major risks identified by the EPA as associated with past recycled used oil management practices: improper storage, road oiling,
and adulteration of used oil with hazardous waste.170 In general, the
EPA regulations address improper storage practices by'secondary
containment requirements, spill cleanup procedure requirements,
and a ban on unlined surface impoundments. The regulations ban
road oiling and dust suppression, although states may petition the
EPA for an exemption to this ban under certain circumstances.' 7 '
Adulteration of used oil.with hazardous waste is addressed by requirements for sampling and analysis, tank and container labels,
and a tracking system of acceptance and delivery records. 172
Specifically, the EPA has identified five categories of used-oil
handlers: generators, transporters and transfer facilities, processors
and re-refiners, fuel marketers, and burners. Each of these categories is subject to specific requirements. Any handlers covered by
more than one category are subject to the regulations of each category under which they fall.
A used oil generator is defined as "any person, by site, whose
act or process produces used oil or whose act first causes used oil to
become subject to regulation." 173 There is no exception for small
quantity generators. The EPA felt that such an exception would
discourage generators from collecting DIY oil for fear of being
bumped upinto a more regulated category.'74 All used oil generators
are prohibited from mixing used oil with hazardous waste and are
required to store used oil in tanks or containers which are in good
condition and are clearly labeled with the words "used oil."
Generators must also respond to releases of used oil and ensure that
oil is transported only by those who have notified the EPA of their
activities7 5 and have received an identification number from the
Agency.
"[Any person who transports used oil, any person who collects
used oil from more than one generator and transports the collected
oil, and owners and operators of used oil transfer facilities" are clas170. Id.
171. Id. at 41,626 (to be codified 40 C.F.R. § 279.82). A state may petition for an
exemption if the state shows that it has a program to prevent the use of used oil which
has been mixed with hazardous waste, or used oil showing any hazardous characteristic
other than ignitability, and that its program minimizes environmental impacts of the use
of oil as a dust suppressant. Id.
172. Id. at 41,625 (to be codified at 40 C.F.R. § 279.74).
173. I. at 41,584, 41,613 (to be codified at 40 C.F.R. § 279.1). Used oil generators do
not include "do-it-yourselfers." Id. at 41,584.
174. Id. at 41,584-85.
175. See id. at 41,615-16 (to be codified at 40 C.F.R. §§ 279.20-279.24).
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sified as used oil transporters. 7 6 Used oil transporters and used oil
transfer facilities 177 must notify the EPA of their activities and receive an identification number. They are only permitted to deliver
used oil to another transporter, a processing/re-refining facility, or a
used oil burning facility.7 8 Additionally, transporters and transfer
facilities are required to determine whether the total halogen content of used oil being transported or stored is above or below 1000
ppm, 79 to store used oil in labeled tanks or containers in good condition with a secondary containment system, to respond to releases of
used oil, and to keep a record of each shipment accepted for transport and each shipment delivered.' 8°
A used oil processor/re-refiner is defined as a "facility that
processes used oil."18 ' Processing is defined as "chemical or physical
operations designed to produce from used oil, or to make used oil
more amenable for production of, fuel oils, lubricants, or other used
oil-derived products." 82 A study of used oil facilities and sites on the
National Priority List of Superfund sites has led the EPA "to believe
that used oil processing/re-refining facilities pose the biggest problems due to used oil mismanagement, therefore justifying the toughest controls (e.g., preparedness, secondary containment, closure,
analysis plan, and tracking) established today."10 Used oil processors/re-refiners are required to: notify the EPA of their activities and
receive an identification number; meet general facility standards for
safety and preparedness in the event of an emergency, including
preparation of a contingency plan and emergency procedures; determine whether total halogen content of used oil managed at the
facility is above or below 1000 ppm; store used oil in labeled tanks or
containers in good condition with a secondary containment system;
respond to releases of used oil; prepare a written analysis plan describing procedures for testing used oil for hazardousness; keep a
record of each shipment accepted and delivered; keep a written op176. Id. at 41,613 (to be codified at 40 C.F.R. § 279.1).
177. Id.
178. Each recipient, except burners of on-specification oil, must also have an EPA
identification number. "Specification sets allowable levels for designated toxic
constituents, flashpoint, and total halogens." On-specification oil "is essentially exempt
from all regulation and may be burned in nonindustrial boilers." Burning of Waste Fuel
and Used Oil Fuel in Boilers and Industrial Furnaces, supranote 111, at 49,165.
179. A total halogen content greater than or equivalent to 1000 ppm results in a
presumption that the used oil has been mixed with hazardous wastes. Final Rule for the
Identification and Listing of Hazardous Waste-Recycled Used Oil, supra note 16, at
41,624 (to be codified at 40 C.F.R. § 279.63(c)).
180. Id. at 41,616-19 (to be codified at 40 C.F.R. §§ 279.40-279.47).
181. Id. at 41,613 (to be codified at 40 C.F.R. § 279.1).
182. Id.
183. I& at 41,593.
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erating record including analyses performed and incidents; and
submit a report to the EPA biannually including the quantities of
used oil accepted for processing/re-refining and how the oil was
processed/re-refined.'"
The EPA defines a used oil fuel marketer as a person who
"directs a shipment of off-specification used oil from their facility to
a used oil burner... or ... [f]irst claims that used oil that is to be
burned for energy recovery meets the used oil fuel specifications."'8
Fuel marketers must initiate shipments of off-specification oil only
to burners which have an EPA number and which utilize a qualified
industrial furnace or boiler. Burners must also notify the EPA of
their activities, receive identification numbers, and keep records of
shipments of fuel-oil deliveries. 8'
Finally, the current standards for burners of off-specification
used oil fuel have been moved into this section for completeness.
These regulations basically require burners of off-specification oil to
burn only in specified devices, to notify the EPA of their activities
and receive identification numbers, to determine whether total halogen content of used oil managed at the facility is above or below
1000 ppm, to store used oil in labeled tanks or containers in good
condition with a secondary containment system, to respond to releases of used oil, and to keep a record of each shipment accepted.'
In formulating these new regulations, the EPA was clearly
trying to make handling requirements as painless as possible for
two reasons; first, to avoid pushing people to go outside of the recycling system and dump their oil irresponsibly, and second, to improve handling at used oil recycling facilities, where in many cases
poor management has led to site contamination. However, very little
in these regulations encourages used oil generators and handlers to
recycle the oil presently being disposed into the environment.
Nothing addresses the over 180 million gallons of D1Y oil dumped
each year or the problems of used oil in runoff, storm sewers, and
municipal waste water treatment effluent. These regulations have
only taken the first, and arguably easy step of managing the oil
already in the system.
Listing disposed used oil as a hazardous waste would have
allowed the EPA to retain its relatively painless management requirements, while still encouraging recycling over disposal. The
listing battle is not over yet, as the National Resources Defense
Council expects to take the EPA back to court to get a hazardous
184. Id. at 41,619-23 (to be codified at 40 C.F.R. §§ 279.50-279.59).
185. Id. at 41,613 (to be codified at 40 C.F.R. § 279.1).
186. Id. at 41,625-26 (to be codified at 40 C.F.R. §§ 279.70-279.75).
187. Id, at 41,623-25 (to be codified at 40 C.F.R. §§ 279.60-279.67).
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listing for used oil.'s Implementing market-based incentives, such
as a deposit-refund system ok a recycling target for lubricating oil
manufacturers, would also encourage recycling over disposal, and
re-refining over burning if so desired.'8 9 Although such programs
have been discussed by the EPA in connection with used oil, there
are no concrete plans for implementation or even a formal review. 19
B.

Comprehensive Environmental Response, Compensation, and
LiabilityAct

The Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, commonly known as "CERCLA" or
"Superfund," was passed by Congress in order to address the
cleanup needs of this country's worst hazardous waste sites. 191
CERCLA established a system for identifying sites of actual or
threatened release of dangerous substances, set standards for cleaning up such sites, and provided for cleanup of these sites by responsible parties or the government. 92 CERCLA is primarily intended to
reach past conduct by encouraging remediation of inactive and
abandoned hazardous waste sites. 93
Many of the identified Superfund sites contain used oil. The
EPA recently reported that "[o]f the 445 National Priorities List
(NPL) facilities having documented Records of Decision, 185 (42%)
have had used oils co-disposed with other hazardous or industrial
solid waste .... Of the 185 facilities, 30 are used oil recyclers."1 94
Despite the presence of used oil at many hazardous waste sites,
it is unclear to what extent used oil or its contaminants are covered
under CERCLA. CERCLA defines hazardous substances as those
substances designated as hazardous under a number of other federal
statutes, including the Resource Conservation and Recovery Act and
the Clean Water Act. 9 5 There are two pertinent exclusions to this
definition. The first is for "federally permitted releases."9 6 The second is the so-called "petroleum exclusion" which states that the
"term [hazardous substance] does not include petroleum, including
188. Michael Parrish, Recycler Finds Growing Niche in Slippery Business, L.A.
TMIES, Aug. 14, 1992, at D1.
189. See infra text accompanying notes 298-300.
190. See supra note 163 and accompanying text.
191. 42 U.S.C. §§ 9601-9675 (1988).
192. See generally SIDNEY M. WOLF, POLLUTION LAW HANDBOOK 225-61 (1988).

193. NOLAN ET AL., supra note 88, at 95.
194. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,033-34.
195. 42 U.S.C. § 9601(14) (1988).
196.42 U.S.C. § 9601(10) (1988). See discussion infra notes 233-35 and accompanying text.
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crude oil or any fraction thereof which is not otherwise specifically
listed or designated as a hazardous substance under [the provisions]
of this paragraph."19 7 Neither "petroleum" nor "crude oil fraction" are
defined in CERCLA. The difficulty lies in the fact that even crude oil
contains some listed hazardous compounds, such as benzene and
toluene. To make crude oil subject to CERCLA liability because of
these hazardous components would nullify the petroleum exclusion.
If the EPA had listed some or all used oils as hazardous under
RCRA, then the CERCLA petroleum exclusion apparently would not
have applied to these used oils. This possibility was considered by
both Congress and the EPA in several other actions. First, the 1986
amendments to CERCLA provided limited exemptions from
Superfund liability for service station dealers collecting used oil. 98
Second, in the 1985 proposed rule to list all used oils as hazardous
under RCRA, the EPA noted that such a listing would also result in
the classification of used oils as hazardous under CERCLA 99
Because the EPA has decided not to list any used oil as hazardous under RCRA, the situation is more complex. A 1989 Ninth
Circuit case which considered the CERCLA petroleum exclusion
may shed some light on the application of the exclusion, although
the court specifically declined to decide whether used oil is included
within the petroleum exclusion.0 0 In Wilshire Westwood Associates
v. Atlantic Richfield Corp., the court found that leaded gasoline falls
within the petroleum exclusion, "even though certain of its indigenous components and certain additives during the refining process
have themselves been designated as hazardous substances within
the meaning of CERCLA." 201 The court pointed out that this finding
was justified by the plain meaning of the statute. 2
An analysis of this decision proposed that used oil should be
included in the petroleum exclusion under the plain meaning analysis used in Wilshire Westwood. "The plain meaning of the exclusion
is that petroleum and its fractions are not hazardous substances
under CERCLA even if they contain hazardous constituents. 0 3 The
authors point out, however, that there are ways to avoid such a con197. 42 U.S.C. § 9601(14) (1988).
198. See supra notes 123-24 and accompanying text.
199. Proposed Rule for the Identification and Listing of Hazardous Waste, supra note

75, at 49,267. The EPA also proposed to set the "reportable quantity" for a release of used
oil at 100 pounds. Id. at 49,267-68.

200. Wilshire Westwood Assocs. v. Atlantic Richfield Corp., 881 F.2d 801, 805 n.5
(9th Cir. 1989).
201. Id. at 810.
202. Id. at 804.
203. Jeanmarie B. Tade et al., Liability for Cleanup of Used Oil: The Petroleum
Exclusion after Wilshire Westwood, 9 CORP. CouNs. Rav. 161, 172 (1990).
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clusion.204 Instrumental in the court's decision 2 5 was a guidance
memorandum from the General Counsel of the EPA.26 This memorandum gives a three part definition of petroleum. First,
"petroleum" must include all hazardous substances which are "found
naturally in all crude oil and its fractions." Second, "petroleum"
must include all hazardous substances "normally mixed with or
added to crude oil or crude oil fractions during the refining process."
Third, "petroleum" should not include hazardous substances "which
are added to petroleum or which increase in concentration solely as
a result of contamination of petroleum during use ....In such cases,
the EPA may respond to releases of the added hazardous substance
but not the oil itself."207 Thus, a court could decide to follow the
Agency's interpretation and make used oil, or at least its hazardous
contaminants, subject to CERCLA regulations.
It should be noted that there are alternatives to CERCLA liability for damages caused by used oil at a disposal site. Common
law rights of action, such as nuisance, trespass, and negligence,
have long been available for persons injured by pollution and contamination. "Relatively constant historic principles of public nuisance liability are inherently flexible and uniquely capable of application to abate pollution, clean up contaminated sites, and recover
damages ....Nuisance can fill the inevitable interstices of an ever
expanding regulatory system."20 8
Furthermore, provisions under RCRA allow the EPA to force
responsible parties to clean up "any solid waste or hazardous waste
[which] may present an imminent and substantial endangerment to
health or the environment."" 9 This provision would presumably
apply to all used oils (hazardous or not), with the possible exception
of recycled oil (which might arguably be called a product, not a
waste).210
C.

Clean Water Act
The objective of the Clean Water Act (CWA)21 ' is "to restore and

204. Id. at 173.
205. 881 F.2d at 810.
206. EPA Memorandum, Scope of the CERCLA Petroleum Exclusion under Sections
101(4) and 104(a)(2), July 31, 1987, reprintedin 14 CHEM. WASTE LITIG. REP. 842 (1987)
(signed by General Counsel Francis Blake).
207. Id. at 844.
208. James A. Sevinsky, Public Nuisance: A Common.Law Remedy Among the
Statutes, NAT. RESOURCES & ENV'T, Summer 1990, at 29, 29. See also William P. Horn,
Private Claimsand PublicResources, NAT. RESOURCES & ENV'T, Spring 1989, at 17.
209. 42 U.S.C. § 6973(a) (1988).
210. See NOLAN ETAL., supranote 88, at 106-07.
211. Federal Water Pollution Control Act Amendments of 1972, Pub.L. No. 92-500,
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maintain the chemical, physical, and biological integrity of the
Nation's waters."1 Basically, the CWA provides that any discharge
of any pollutant by any person into the navigable waters of the
United States is illegal, except as in compliance with the Act. 213 "In
compliance with the Act" generally means meeting effluent limitations based on technology-based standards,214 and meeting receiving
water quality-based standards. 2 5 Oil is considered a conventional
pollutant under the CWA, 16 and, as such, is subject to "best conventional pollutant control technology" (BCT).2 7 Factors to be considered by the EPA in establishing BCT include, among other things,
"the reasonableness of the relationship between the costs of attaining a reduction in effluents and the effluent reduction benefits
derived."2 18
Compliance with the CWA is controlled by the issuance of permits under the National Pollutant Discharge Elimination System
(NPDES). NPDES permits prescribe individual effluent limitations
for each person discharging directly into navigable waters. These
effluent limitations "are restrictions on quantities, rates and concentrations in waste/water discharges measured at the discharger's
86 Stat. 816 (1972) (codified at 33 U.S.C. §§ 1251-1270 (1988)).
212. 33 U.S.C. § 1251(a) (1988).
213. See 33 U.S.C. §§ 1311, 1362(7) and (12) (1988). 'The term 'navigable waters'
means the waters of the United States, including the territorial seas." 33 U.S.C. § 1362(7)
(1988). Note that this Act regulates only "point sources" of pollution, which are defined as:
any discernible, confined and discrete conveyance, including but not limited to
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating
craft, from which pollutants are or may be discharged. This term does not include agricultural stormwater discharges and return flows from irrigated agriculture.
33 U.S.C. § 1362(14) (1988).
214. 33 U.S.C. § 1311(b) (1988). Technology-based standards represent the minimum
pollution control required. See Natural Resources Defense Council v. Train, 519 F.2d 692,
709 (D.C. Cir. 1975).
215. When technology-based effluent limitations result in pollutant discharges which
would:
interfere with the attainment or maintenance of that water quality in a specific
portion of the navigable waters which shall assure protection of public health,
public water supplies, agricultural and industrial uses, and the protection and
propagation of a balanced population of shellfish, fish and wildlife, and allow
recreational activities in and on the water, effluent limitations . . . for such
point source or sources shall be established which can reasonably be expected to
contribute to the attainment or maintenance of such water quality.
33 U.S.C. § 1312(a) (1988).
216. 40 C.F.R. § 401.16 (1992). Conventional pollutants include "pollutants classified
as biological oxygen demanding, suspended solids, fecal coliform, and pH." CWA §
304(a)(4), 33 U.S.C. § 1314(a)(4) (1988).
217. CWA § 301(b)(2)(E), 33 U.S.C. § 1311(b)(2)(E) (1988).
218. CWA § 304(b)(4)(B), 33 U.S.C. § 1314(b)(4)(B) (1988).
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outfall pipe." 19 Publicly owned treatment works (POTWs), as well as
industries directly discharging into navigable waters, are required
to obtain NPDES permits. Industries discharging to POTWs
(indirect dischargers) are not required to obtain permits, but are
required to abide by certain pretreatment regulations. In addition,
certain storm water discharges now require NPDES permits.220
The CWA is very important to the regulation of used oil for a
number of reasons. First, much of the used oil which is disposed into
the environment actually ends up in domestic or storm sewer systems, either through direct dumping and discharging, or through
storm water runoff.2 21 Second, the definition of solid waste (and thus
of hazardous waste, which must also be a solid waste222) under
RCRA "does not include solid or dissolved material in domestic sewage. "2 = Therefore, hazardous wastes which are disposed with domestic sewage are no longer considered hazardous, and are not subject
to RCRA hazardous waste requirements. 2
Although there are pretreatment regulations for discharges to
POTWs, based on the large amounts of petroleum hydrocarbons
which are estimated to be deposited into receiving waters from sewage treatment plants,2 25 it appears that CWA regulations are not
controlling or even addressing this chronic oil pollution problem. A
study by Hoffman and Quinn, for example, concluded that industrial
discharges are the prime source of petroleum hydrocarbons in
POTW influent.226 Furthermore, the EPA itself believes that petroleum oils, which are less biodegradable and contain more toxic contaminants than other oils (e.g., animal and vegetable), are likely to
interfere with and pass through treatment works into receiving
219. Peter C. Anderson, The CSO Sleeping Giant: Combined Sewer Overflow or
CongressionalStalling Objective, 10 VA. ENvTL. L.J. 371, 382 (1991).
220. See National Pollutant Discharge Elimination System Application Regulations
for Storm Water Discharges, 55 Fed. Reg. 47,990 (1990) (to be codified at 40 C.F.R. pts.
122-124); National Pollutant Discharge Elimination System General Permits and
Reporting Requirements for Storm Water Discharges Associated with Industrial Activity,
56 Fed. Reg. 40,948 (1991) (to be codified at 40 C.F.R. pt. 122) (proposed Aug. 16, 1991).
221. See supra notes 59-66 and accompanying text.
222. See 42 U.S.C. § 6903(5) (1988).
223.42 U.S.C. § 6903(27) (1988). "The exclusion applies to domestic sewage as well
as mixtures of domestic sewage and other wastes that pass through a sewer system to a
publicly-owned treatment works (POTW) for treatment (see 40 CFR 261.4(a)(1))."
Regulations to Enhance Control of Toxic Pollutant and Hazardous Waste Discharges to
Publicly Owned Treatment Works, 55 Fed. Reg. 30,082 (1990) (codified at 40 C.F.R. pts,
122, 403).
224. For a discussion of the extent of the domestic sewage exclusion, see Doris K.
Nagel, The Erosion of FederallyPermitted Releases and the Domestic Sewage Exclusion,
10 VA. ENVTL. L.J. 213 (1991).

225. See supra notes 65-66 and accompanying text.
226. Hoffman & Quinn, supranote 66, at 107.
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waters.227
Nevertheless, revised discharge regulations, published in 1990,
did not change the status quo of oil and grease pretreatment. 2 s
Although the EPA noted that there was likely to be an increase in
the volume of used oil dumped into sewers due to the lower prices of
crude oil (which make it less profitable to recycle) and the (then
pending) used oil regulations under RCRA,' 9 the Agency felt that a
complete prohibition was unnecessary. Therefore, the revised rule
prohibits "the discharge of petroleum oil, nonbiodegradable cutting
oil, or products of mineral oil origin in amounts that will cause interference or pass through."2 0 This rule is merely a restatement, specific to oil and grease, of an existing prohibition against the discharge of any pollutant which causes pass through or interference at
a POTWY3' As the EPA stated: "Today's rule thus provides more
specificity than is provided by the existing general prohibitions
against pass through and interference by including a specific prohibition addressing petroleum... oils." 2
Another reason why the CWA is important in the regulation of
used oil is that under CERCLA's "federally permitted release" exemption, releases of hazardous waste are exempted from CERCLA
liability if authorized under certain other federal statutes,3 3 including the CWA. "Federally permitted release" is defined under
CERCLA to include direct discharges in compliance with a NPDES
permit,m as well as indirect discharges in compliance with applica227. Regulations to Enhance Control of Toxic Pollutant and Hazardous Waste
Discharges to Publicly Owned Treatment Works, supra note 223, at 30,091.
228. Id. at 30,091-92.
229. Two sets of RCRA used oil regulations were issued, one on May 20, 1992 and the
other on September 10, 1992. See supra notes 150-87 and accompanying text for
discussion.
230. Regulations to Enhance Control of Toxic Pollutant and Hazardous Waste
Discharges to Publicly Owned Treatment Works, supra note 223, at 30,092 (codified at 40
C.F.R. § 403.5(b)(6) (1991)). Under other regulations, POTWs with approved pretreatment
programs are able to set specific limits for oil discharges. 40 C.F.R. § 403.5(c)(1)-(2)
(1991). Further revisions provide an affirmative defense for industrial users charged with
a violation of the oil prohibition if the user "can demonstrate that it did not know or have
reason to know that its discharge, alone or in conjunction with a discharge... from other
sources, caused pass through or interference." 55 Fed. Reg. 30,082, 30,092 (1990) (codified
at 40 C.F.R. § 403.5(a)(2)(i) (1991)). This defense may also be used if the user was in
compliance with local oil effluent limitations, or (where such limits are not in place) if the
user's discharge had not substantially changed from when the POTW's effluent was in
compliance with its NPDES permit. 40 C.F.R. § 403.5(a)(2)(ii) (1991).
231.40 C.F.R. §§ 403.5(a)(1), 403.5(b)(3) (1992).
232. Regulations to Enhance Control of Toxic Pollutants and Hazardous Waste
Discharges to Publicly Owned Treatment Works, supra note 223, at 30,092 (emphasis
added).
233. 42 U.S.C. § 9607(j) (1988).
234. 42 U.S.C. § 9601(10)(A)-(C) (1988).
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ble pretreatment regulations.Y35 Therefore, oil releases in compliance
with a NPDES permit may be exempted from CERCLA liability,
even if used oil is hazardous by its characteristics.
The final CWA regulations pertinent to the problem of chronic
oil pollution are those regarding storm water discharges. Storm
water discharges, which are an important source of chronic hydro-carbon pollution, include most industrial and urban runoff, as well
as a fair number of illicit industrial sewer connections. =6 Although
the CWA has prohibited the discharge of any pollutants into navigable waters without a NPDES permit since 1972, efforts to improve
water quality have focused mainly on industrial process waste water
and municipal sewage treatment plants. 7 The EPA attempted various storm water regulation schemes between 1973 and 1987, but
none were very successful.2 38 In 1987, the Water Quality Act (WQA)
amendments to the CWA added a new framework for addressing
municipal and industrial storm water discharges.2 9
Pursuant to the WQA, in November 1990, the EPA published
its final rule on NPDES storm water discharge permit regulations
for municipal separate storm sewer systems20 serving a population
of 100,000 or more, and for storm water discharges associated with
industrial activity." These regulations set up a tiered approach to
controlling pollutants in storm water discharges, where monitoring
data from first tier permits will be used in developing more specific
regulations in later tiers. Noting that "urban runoff is an extremely
important source of oil pollution to receiving waters," and that
many storm sewers contain illicit connections where large amounts
of used oil are disposed, 3 the4 EPA provided that oil and grease will
be monitored and controlled.2
235.42 U.S.C. § 9601(10)(J) (1988).
236. See supra notes 63-64 and accompanying text.

237. National Pollutant Discharge Elimination System Application Regulations for
Storm Water Discharges, supranote 220, at 47,990.
238. For a brief history of storm water regulation by the EPA, see National Pollutant
Discharge Elimination System General Permits and Reporting Requirements for Storm
Water Discharges Associated with Industrial Activity, supra note 220, at 40,949-51.
239. Pub. L. 100-4, 101 Stat. 45, 33 U.S.C. § 1342(p) (1988).
240. A municipal separate storm sewer system is defined "to include any conveyance
or system of conveyances that is owned or operated by a State or local government entity
and is designed for collecting and conveying storm water which is not part of a . . .
POTW." National Pollutant Discharge Elimination System Application Regulations for
Storm Water Discharges, supra note 220, at 48,036 (to be codified at 40 C.F.R. §
122.26(b)(8)).
241. Id. at 47,990 (to be codified at 40 C.F.R. pts. 122-124). These regulations do not
apply to combined sewer overflow systems (CSOs).
242. Id. at 47,991.
243. Id. at 47,992.
244. See id. at 48,016.
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Oil PollutionAct of 1990

The CWA also contains a section specifically forbidding the discharge of oil or hazardous substances into or upon the navigable
waters of the United States in quantities determined to be harmful.2 "5 Regulations pursuant to this section have declared a discharge
harmful if it violates applicable water quality standards or if it
leaves a visible sheen on the receiving water. 6 Oil is defined in the
statute as "oil of any kind or in any form, including, but not limited
to, petroleum, fuel oil, sludge, oil refuse, and oil mixed with wastes
other than dredged spoil."2 7 Discharge includes "any spilling, leaking, pumping, pouring, emitting, emptying or dumping," but excludes any discharges in compliance with a NPDES permit.21
In its 1974 Waste Oil Study, the EPA cited CWA section 1321
as granting current federal jurisdiction to a government agency
(EPA) over the disposal of waste oils. 9 Because the statute excludes
permitted releases, however, its use would presumably be geared
towards permit violations or surreptitious oil dumping.
Nevertheless, authority granted by the CWA has not been relied
upon by the EPA in subsequently proposed used oil regulations,
which have come instead under the authority of RCRA.
Recently, this section of the CWA on oil and hazardous substance liability has served as the foundation for the Oil Pollution Act
of 1990 (OPA).20 This Act, which was prompted in large part by the
Exxon Valdez spill,2' is geared specifically towards liability and
compensation for oil discharges requiring a response or causing
acute damage." Therefore, it is unlikely to be used as a source of
authority for DIY used oil collection, or chronic, low-level releases
into waterways. Furthermore, the definition of discharge in OPA
retains the exclusion for federally permitted releases. 3 Like the
CWA provisions, however, OPA might provide the EPA with some
245. 33 U.S.C. § 1321(b)(3) (1988). The Act requires the President to determine what
quantities may be harmful (33 U.S.C. § 1321(b)(3)-(4) (1988)), but this authority was
delegated to the Administrator of the EPA by Exec. Order No. 11,735 § 1(1), 3 C.F.R. §

793 (1971-1975), reprintedin 33 U.S.C. § 1321 (1988).
246.40 C.F.R. § 110.3 (1991).
247. 33 U.S.C. § 1321(a)(1) (1988).
248. 33 U.S.C. § 1321(a)(2) (1988).
249. EPA WASTE OIL STUDY, supra note 38, at 342-43.
250. Oil Pollution Act of 1990, Pub. L. No. 101-380, 104 Stat. 486 (codified at 33
U.S.C. §§ 2701-2719 (Supp. H 1990)).
251. See, e.g., SENATE COMI. ON ENVIRONMENT AND PUBLIC WORKS, OIL POLLUTION
ACT OF 1990, S. REP. NO. 94, 101st Cong., 2d Sess. 2 (1990), reprinted in 1990
U.S.C.C-.N. 722, 723-24 [hereinafter LEGIS. HISTORY OF OPAl.
252. See 33 U.S.C. § 2702(b)(2) (Supp. II 1990) (for a listing of covered damages);
LEGIS. HISTORY OF OPA, supra note 251, at 723-24.
253. 33 U.S.C. § 2702(c)(1) (Supp. H 1990).
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authority over larger, unpermitted oil releases.254
E.

Ocean Dumping Ban Act of 1988

The Ocean Dumping Ban Act of 19881 5 has limited application
to the problem of used oil. This Act prohibits the transportation of
any material for the purpose of dumping it into the ocean without a
permit. 6 Material is defined to include oil, "to the extent that such
oil is taken on board a vessel or aircraft for the purpose of dumping."257 Under the Act, permits for dumping may be issued by the
EPA if dumping will not "unreasonably degrade or endanger human
health, welfare, or amenities, or the marine environment, ecological
systems, or economic potentialities." 5 The EPA regulations pursuant to the Act prohibit the dumping of oil of any kind or in any form
except in9 trace amounts (defined as not producing a visible surface
sheen).2
F.

Toxic Substances Control Act

Although not presently invoked to regulate used oil, the Toxic
Substances Control Act (TSCA)2 60 may soon be part of the used oil
regulatory scheme. In particular, the EPA is considering using the
section 2605(a) to mandate
authority granted to it under TSCA
261
collection programs for DIY used oil.
RCRA does not grant authority to regulate the disposal of DIY
used oil (or any household waste), nor to mandate collection programs for such oil. 2 TSCA, however, arguably provides the EPA
with the authority to develop such regulations. Under TSCA:
If the... manufacture, processing, distribution in commerce, use, or disposal of a chemical substance or mixture... presents or will present an
unreasonable risk of injury to health or the environment, the
Administrator shall by rule apply one or more of the following require254. It is interesting to note that obligations and liabilities under RCRA are not in
anyway affected or modified by OPA. 33 U.S.C. § 2718(a) (Supp. II 1990).
255. Pub. L. No. 100-688, 102 Stat. 4139 (codified at 33 U.S.C. §§ 1401-1445 (1988)).
256.33 U.S.C. § 1411 (1988).
257. 33 U.S.C. § 1402(c) (1988).

258. 33 U.S.C. § 1412(a) (1988).
259. 40 C.F.R. § 227.6(a)(4), 227.6(e)(4) (1991).
260. Pub. L. No. 94-469, 90 Stat. 2003 (1976) (codified as amended at 15 U.S.C. §§
2601-2671 (1988)).
261. See Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,003-05. It should also be noted that waste oils containing
polychlorinated biphenyls (PCBs) are already regulated by the EPA under the TSCA provisions for the disposal of PCBs. See 15 U.S.C. § 2605(e) (1988); 40 C.F.R. pt. 761 (1991).
262. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supranote 21, at 48,003.
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ments to such substance or mixture to the extent necessary to protect

adequately against such risk ....

113

The requirements promulgated pursuant to TSCA permit the EPA
to prohibit or otherwise regulate any method of disposal of such a
chemical substance or mixture by its manufacturer or processor, or
anyone who commercially uses or disposes of it. 2"
In its 1991 supplemental notice, the EPA proposed a number of
options for using TSCA authority to mandate recycling of used oil by
used oil generators and retailers, used oil recyclers and refiners, and
lube oil producers.26 5 One set of options would require used oil generators and retailers (e.g., service stations), or used oil recyclers,
re-refiners, and refiners, to collect DIY-generated used oil. Another
set would-require lube oil producers to recycle, or arrange for the
recycling of (e.g., by buying "used oil
recycling credits" from
266
re-refiners), target quantities of used oil.
G.

Energy Policy and ConservationAct

In 1975, Congress passed the Energy Policy and Conservation
Act (EPCA),267 which included a section on recycled oil.Y The
purposes of the section were "(1) to encourage the recycling of used
oil; (2) to promote the use of recycled oil; (3) to reduce consumption
of new oil by promoting increased utilization of recycled oil; and (4)
to reduce environmental hazards
and wasteful practices associated
69
with the disposal of used oil."
One of the primary considerations behind the passage of this
EPCA section was the negative impact that the Federal Trade
Commission's "Used Oil Rule"2 70 was having on re-refining. The
Used Oil Rule mandated that all advertising, promotional materials,
and labels on recycled oil conspicuously display that the product was
made from previously used oil. "The Used Oil Rule was founded on
the premise that whether a lubricant has been made from crude oil
263. 15 U.S.C. § 2605(a) (1988).
264. 15 U.S.C. § 2605(a)(6)(A) (1988).
265. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,003-05 (1991). Because TSCA only authorizes regulation over
commercial users, it presumably would not allow the EPA to mandate individual DIYs to
return their oil for recycling.
266. See infra part III for further discussion of the proposed options.

267. Pub. L. No. 94-163, 89 Stat. 871 (1975) (codified at 42 U.S.C.
(1988)).

§§ 6201-6372

268.42 U.S.C. § 6363 (1988).

269. 42 U.S.C. § 6363(a) (1988).
270. FTC Deceptive Advertising and Labeling of Previously Used Lubricating Oil, 16
C.F.R. pt. 406 (1992) (promulgated in 1964 pursuant to the Federal Trade Commission

Act, 15 U.S.C. §§ 41-58 (1988)).
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or from used oil is material to consumers."2 1
It was widely believed at the time EPCA was enacted that the
FTC-mandated label was one of the key components in the decline of
the U.S. re-refining industry during the 1960s and 1970s2 In fact,
the number of re-refiners in the United States had dropped from
between 125 and 150 in 1960, to about 40 at the time this statute
was enacted in 1975.273 The re-refiners claimed that the label gave
"the incorrect impression that the product is inferior, while
providing
no information pertaining to its quality or equiva27 4
lency."
Acknowledging that no specifications for re-refined automobile
lube oil existed,275 EPCA required the National Bureau of Standards
(NBS) to develop test procedures for determining the equivalency of
re-refined oils with new oils for particular end uses. 6 The FTC
could then prescribe labeling standards for recycled oil indicating
any particular end use for which a determination of substantial
equivalency had been made pursuant to the NBS test procedures.2 "
Furthermore, the FTC would be prohibited from requiring any recycled oil to bear a label or term "which connotes less than substantial
equivalency of such recycled oil with new oil" after the NBS had
established a standard of substantial equivalency.7 " In other words,
recycled oil could be labeled on the basis of its fitness for a particular end use, and not on the basis of its origin.
As it turned out, the NBS had failed to issue the recycled oil
test procedures by the time the Used Oil Recycling Act was passed
in 1980, and thus the "Used Oil Rule" was still in effect. Therefore,
UORA provided that, until new FTC labeling standards were prescribed pursuant to EPCA, there could be no labels referring to the
fact that the recycled oil originated in previously used oil.2 79 The
legislative history of UORA states that this provision was consistent
with EPCA, which established that "labeling of oil should be based
upon performance characteristics and not upon the origin of the
280
oil."
271. Notice of Partial Suspension of the Used Oil Rule and FTC Orders Relating to
Used Oil Orders, 46 Fed. Reg. 20,979, 20,980 (1981).
272. See LEGIS. HISTORY OF EPCA, supranote 18, at 1811; see also supra note 82 and
accompanying text; Hearings 2, supra note 7, at 2 (stating that during the 1940s and
1950s, "substantially all" of the used lubricating oil generated in the U.S. was re-refined).
273. LEGIS. HISTORY OF EPCA, supra note 18, at 1811.
274. LEGIS. HISTORY OF UORA, supra note 18, at 4355.
275. LEGIs. HISTORY OF EPCA, supra note 18, at 1811.
276.42 U.S.C. § 6363(c) (1988).
277. 42 U.S.C. § 6363(d) (1988).
278. 42 U.S.C. § 6363(e)(2) (1988).
279. UORA § (4)(c), 42 U.S.C. § 6963 (1988).
280. LEGIS. HISTORY OF UORA, supranote 18, at 4356.
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After the enactment of UORA, the FTC published a "Notice of
Partial Suspension of the Used Oil Rule."2' In this partial suspension, the FTC recognized that UORA effectively suspended the labeling requirements of the Used Oil Rule, but it did not change the
advertising and promotional materials requirements of the Rule.
However, in light of the clear Congressional policy favoring the recycling of used oil (as evidenced in UORA, EPCA, and RCRA), the
FTC suspended its enforcement of the advertising and promotional
materials requirements.12
The other recycled oil provisions in EPCA were eventually addressed under the Resource Conservation and Recovery Act.
Labeling requirements relating to the proper disposal of used oil
were mandated by the Used Oil Recycling Act. Federal procurement policies to encourage the purchase of recycled oil were implemented in 1988 when the EPA added lubricating oils containing
re-refined oil to the list of items to be preferentially procured by
federal agencies under RCRA section 6962. 2" This statutory provision, which directs all federal procuring agencies to procure listed
items with the highest percentage of recovered materials practicable, 285 is designed to provide a market for recycled products.
Although the federal government buys only a small percentage of all
lubricating oil purchased in the United States, the listing is expected to increase sales of re-refined oil to state and local governments, as well as to the private sector. 6
HI.PROPER USED OIL MANAGEMENT

Legislation and regulation are of course important first steps in
any pollution control strategy. However, unless there are sufficient
economic and social mechanisms to enforce these regulations, they
will not be effective. Used oil regulations are particularly difficult to
enforce because there are so many generators, and because many
individual generators (such as DIYs) produce such small amounts of
used oil that they do not realize the magnitude of the problem taken
as a whole. The current section examines some of the economic and
social forces necessary for proper management of used oil, and offers
281. Notice of Partial Suspension of the Used Oil Rule and FTC Orders Relating to
Used Oil, supranote 271, at 20,979.
282. Id.
283. UORA § 4(a), 42 U.S.C. § 6914a (1988). See supra note 83 and accompanying
text.
284. See Guideline for Federal Procurement of Lubricating Oils Containing Rerefined Oil, supranote 13, at 24,699 (codified at 40 C.F.R. pt. 252 (1991)).
285. 42 U.S.C. § 6962(c) (1988).
286. See generally Robert S. Lingo, Something New from Something Old: Federal
Procurementof Recycled Products,31 A.F. L. Rev. 269 (1989).
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a systematic approach to the evaluation of all steps in used oil generation and reuse or disposal, so that the problems at each step may
be recognized and properly addressed.
There are at least three levels in the generation and management of used oil to be considered. First, how much used oil is actually generated from new oil, and how.much is consumed during use
*(e.g., combusted in an engine)? A generation factor of about 50% is
generally accepted, but the accuracy of this estimate is not clear.
Second, of the used oil generated, how much is collectible or
"discrete," and how much is uncollectible or "fugitive" (e.g., leaked
out during use or incompletely combusted in an engine and emitted
with exhaust)? Third, of the collectible or discrete used oil generated, how much is actually collected for reuse and how much is disposed? The remainder of this section examines steps which may be
taken at each of these levels to ensure the best management of used
oil, as well as the pertinent social and economic factors impinging at
each level.
A.

How Much Oil Is Consumed During Use?

The first step in this analysis is to determine exactly how much
oil is actually consumed in use. As discussed above, most used oil
generation factors are set at around 50%, meaning that half of the
oil is discounted as uncollectible after use. If this number is too low,
recycling goals may be too low as well. If it is assumed that there are
only 1.0 billion gallons of used oil generated per year, but there are
really 1.8 billion gallons generated per year, then a recycling goal
set at 800 million gallons per year (80% of our estimated generation)
is really too low. The recycling goal should be 1.4 billion gallons per
year (80% of 1.8 billion gallons generated).
The generation factor may have important implications for the
return of DIY oil as well. For example, if a deposit is collected on
new oil, to be refunded when the used oil is returned, it would have
to be known how much oil could be returned after use. Oil collection
is not as simple as bottle collection, because after the product is
used, some of the "bottles" are no longer available.28 Therefore,
careful study will be needed to determine how much oil can and
should be collected for return after use. Once it is known how much
used oil is actually generated, amounts available for collection (e.g.,
which can be drained from an engine after use) can be examined and
compared with how much oil is actually collected.

287. See infra text accompanying notes 299-300.

1993]
B.

USED OIL REGULATION

Discrete vs. Fugitive Used Oil

A potentially significant portion of used oil may be uncollectible
because it leaks out of a machine during use.2" There are at least
two ways to deal with this fugitive oil. One is by controlling leaks at
the source. Hoffman and Quinn suggest that proper maintenance of
valve cover, oil pan, and various other seals on automobiles would be
an inexpensive and effective way to abate this source of oil pollution.29 A check for oil leaks could be easily incorporated into the
annual automobile inspection.
Another way to deal with fugitive oil is to treat it after it enters
the environment. It is likely that much of the oil which leaks out of
cars, for example, makes its way to receiving water bodies via sanitary and storm sewers. Effective abatement of this oil then depends
on treatment of the waste waters. Because most petroleum hydrocarbons are associated with solids,29 better solids removal should
decrease the oil concentration of effluent from any treatment facility.
In combined sewer overflow systems, where storm drains are connected to municipal sewer systems, there is often an overflow of
untreated storm runoff and municipal sewage into the receiving
water body at times of high flow. Lagooning this overflow in retention basins before release would allow time for the settling, and thus
removal, of solids and attached hydrocarbons.29 ' Lagooning could
also be used in separate storm sewer systems to remove solids and
attached hydrocarbons.
When it is determined how much oil should be collectible after
use, one can examine how much is actually collected for proper disposal or reuse, and how much is indiscriminately disposed.
C.

Disposedvs. Collected Used Oil

It has been estimated that approximately 480 million gallons of
potentially collectible used oil were disposed into the environment in
the United States in 1988.212 Some of this oil was disposed after it
288. See supra notes 55-56, 62 and accompanying text.
289. Hoffman & Quinn, supra note 62, at 128.
290. Id. at 101.
291. See id. at 128-29; Richard Field, Urban Runoff. Pollution Sources, Control,and
Treatment, 21 WATER RESOURCES BULL. 197 (1985).
292. Disposal includes dumping (19% of the total used oil generated), landfilling
(13%), road oiling (3%), and incinerating (1%). Voorhees, supra note 5, at app., 2d

attachment.
EPA estimates that there are 1.4 billion gallons of used and waste oil generated
annually. About half of this is used automobile crankcase oil, and the other half
is used industrial oils. Of this total, we estimate that 700 million gallons are

burned as fuel, 100 million gallons are re-refined or reclaimed, 200 million gallons are used for road oiling or similar purposes and 400 million gallons are dis-

198

BUFFALOLAW REVIEW

[Vol. 41

was collected for supposedly proper disposal or reuse, but most was
simply discarded. Therefore; proper management of used oil includes ensuring that: 1) all collectible oil is in fact collected, not
surreptitiously dumped, and 2) used oil which is collected is reused
in a responsible manner (e.g., not used to oil roads, not incinerated
without proper reprocessing to remove contaminants).
1. Promotingthe Collection of Used Oil. The problem of getting
more used oil into the used oil management system can be divided
into two areas based on the source of the oil-DIYs and industrial
generators (including service stations). These two sources present
different problems and challenges for used oil legislation and management, and will therefore be discussed separately.
a. DIYs. DIYs are a very significant source of oil pollution
approximately 180 of the 480 million gallons of used oil disposed in
1988 were disposed by individuals changing their own crankcase oil.
RCRA does not give the EPA authority to regulate directly the disposal of household waste (such as used crankcase oil), or to mandate
oil collection for recycling.2 93 However, in 1991 the EPA proposed five
possible programs designed to address the DIY oil problem.2 94 Four
of the programs are aimed at lube oil producers and used oil generators, retailers, recyclers, and refiners. The EPA is relying upon the
Toxic Substances Control Act (TSCA) to provide the authority necessary to implement these programs. The fifth program is directed
specifically toward DIYs, and involves a deposit-refund program for
used oil, similar to programs for bottles and cans. In the recently
promulgated final regulations for recycled used oil, the EPA reported that these new options are still under study. 295 If information
gathered under the new management standards warrants, a secondtier of additional measures, such as those discussed here, may be
proposed at a later date. These measures could have a significant
impact on the regulation of used oil, and therefore are outlined in
the following paragraphs.
The first scheme presented by the EPA would require used oil
generators and lube oil retailers to accept DIY oil, check it for evidence of mixing, and store it in compliance with applicable regulations. As discussed above, there may be a CERCLA liability exempposed of either indiscriminately or with garbage and trash.
Hearings 1, supra note 5, at 24 (statement of Gary N. Deitrich, Associate Deputy
Assistant Administrator for Solid Waste, U.S. EPA).
293. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,003.
294. Id. at 48,003-05.
295. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21.
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tion for certain used oil generators.29 6
The second scheme presented by the EPA is similar to the first,
except that used oil recyclers and re-refiners (including lube oil producers) would be responsible for establishing and maintaining DIY
used oil collection programs. Under this scheme, lube oil producers
may be required to use
a certain amount of the DIY used oil in
297
manufacturing lube oil.
The third and fourth schemes under EPA consideration are
targeted at lube oil producers. The third scheme would require each
producer to recycle specific quantities (targets) of used oil per year,
while in the fourth, the EPA would set a mandatory "recycling ratio"
for used oil and make lube oil producers responsible for ensuring
that used, oil is recycled in accordance with this ratio. Under this
scheme, called the "Used Oil Credit System," producers could fulfill
their obligations by recycling the used oil themselves, buying
re-refined oil, or purchasing "used oil recycling credits" from
re-refiners or used oil processors.2 98
Finally, the EPA is considering a deposit-refund incentive system to encourage DIYs to return their used oil to collection facilities.299 Lube oil retailers would collect a deposit when new oil is
purchased. Upon return of the used oil, the deposit would be refunded. However, there are problems with such a system. For example, the entire amount of new oil purchased will not be collectible
during the oil change due to leakage, loss in the filter, combustion,
etc. If the refund is on a per volume basis, this might allow the retaller to collect excess revenue because the DIY will not be able to
return as much as was originally purchased. This may be a good
way to pay for such a program. On the other hand, it also might
entice people to dilute the oil in order to get a larger refund.
If a reliable used oil generation ratio can be determined, this
problem might be avoided by allowing a full refund for the estimated
amount of generated used oil, and no more. For example, if studies
indicate that a minimum of 60% of new crankcase oil should be
collectible after use, a DIY who buys 5 quarts of new oil should be
able to return three quarts of used oil. If the volume of used oil returned is equal to or greater than 60% of the original purchase (3
quarts in this example), the DIY would receive a full refund. If the
oil is less than 60%, the DIY would receive a partial refund based on
296. These exempt generators would be "service station dealers, any government
agency that establishes a facility solely for the purpose of accepting used oil, and refuse
collection services required to collect and deliver used oil to an oil recycling facility." Id. at

48,004.
297. Id.
298. Id. at 48,004-05.
299. Id. at 48,005.
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the proportion of the full amount that should have been returned.
This system would discourage the temptation to dilute the oil, because a full refund would be available on the minimum amount of
used oil which should be generated by the car.300 Even if a perfectly
reliable used oil generation factor cannot be determined, this system
could still work if the required return volume is low enough to cover
the minimum amount of used oil generated from most cars.
Along with incentives, education is a critical component of any
DIY oil recycling system. Education (e.g., advertising) is needed to
inform people of the availability of oil collection services, as well as
the dangers of improper disposal. A recent study on public attitudes
toward household hazardous wastes revealed that most people surveyed (approximately 60%) were unable to accurately assess the
potential for environmental damage from improper disposal of used
oil. 301 The authors of this study propose that low levels of motivation
for proper disposal of such wastes may stem from the widely held
belief that household hazardous waste generation and disposal warrant low concern. Used oil in particular is often ranked as a low
hazard, although it seems to be one of the most ubiquitous and voluminous household hazardous wastes. 2 "Homeowners remain unaware of the dangers of the products in their homes, and the notion
of 'one can of motor oil in the ground can't hurt' is pervasive. "3°s The
EPA is aware of the importance of education in used oil management, and has been developing public
education programs and bro30 4
chures to encourage DIY recycling.
b. Industrial Generators. Industrial generators and service
stations must not be allowed to discharge used oil through sanitary
and storm sewers, even if the discharger possesses a currently valid
NPDES permit. As discussed above, there may be many permitted
300. This would of course require that the DIY prove, at the time of refund, how
much oil was originally purchased, either by receipt or empty oil container.
301. Karen Scudder & Kenneth D. Blehm, Household Hazardous Waste: Assessing
PublicAttitudes andAwareness, 53 J. ENVTL. HEALTH 18, 20 (1991).
302. Ellen S. Bass et al., Household Hazardous Wastes: A Review of Public Attitudes
and DisposalProblems, 52 J. ENVTL. HEALTH 358, 361 (1990).
303. Id.
304. Supplemental Proposed Rule for the Identification and Listing of Hazardous
Waste, supra note 21, at 48,003.
EPA has developed and distributed publications educating households and individuals on the hazards associated with improper dumping of used oil and encouraging DIY oil changers to recycle used oil. EPA has published specific
step-by-step instructions on how to change automobile crankcase oil and how to
dispose of the oil properly so that it enters the used oil recycling system. The
Agency has also published information on how to establish local used oil recycling programs and how service stations and other facilities can establish used
oil recycling programs.
Id. at 48,033.
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and illegal hookups to storm water sewer systems through which
contaminants such as oil are being dumped." 5 A 1986 survey of discharges into a section of the Ann Arbor, Michigan storm drain system revealed that a majority of such connections originated in
automobile-related facilities, signaling the potential for oil and other
chemical pollutant discharges. 6 A majority of these connections
were not illicit, but were approved when originally built. The
authors of the survey propose that improvement of storm water
quality will require source control, removal of illicit connections, and
close monitoring07 of permitted dischargers for improper connections
and discharges.
Industrial generators must also be given an economic incentive
for properly collecting used oil instead of dumping it. This might
include a refund system accompanied by a prohibitive cost for noncompliance. Either way, careful monitoring and enforcement by the
proper government agencies will be necessary to effect such a system.
2. Ensuring That Collected Used Oil is Managed in the Most
Beneficial Way. The most obvious control point in used oil management is the disposition of oil collected for reuse. Of the 770 million
gallons of used oil which entered used oil management systems in
1988, 60 million gallons were effectively dumped into the environment through disposal and road oiling."'
Even more important is the fact that only 4% (31 million gallons) of this collected oil was re-refined into lube oil. The bulk of
collected used oil (77%) was recycled into fuel oil and burned. This is
not the best use to which the recycled oil may be put, because once
burned, it is no longer available to be re-refined and used again. The
money and resources saved by re-refining lubricating oil into its
original product are lost when the oil is burned as fuel.
As discussed above, the United States has not always had such
low levels of re-refining. 30 9 During the 1940s and 1950s, virtually all
used oil was re-refined. Today, there are a number of factors which
make re-refining a less attractive alternative than fuel production. 1
First, in an oil-glut market, there is not much incentive to recycle.
Second, re-refining is more expensive than fuel production, making
it difficult for re-refiners to compete for feedstock. Third, re-refining
plants are generally more complex and larger than fuel production
facilities, and therefore require a greater supply of feedstock oil to run
305. See supra notes 63-64 and accompanying text.
306. Schmidt & Spencer, supranote 63, at 744.
307. Id. at 746-47.
308. Voorhees, supra note 5, app., 1st attachment.
309. See supra notes 272-74 and accompanying text.
310. See NOLAN ET AL., supra note 88, at 36-37.
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efficiently. The nature of the used oil supply (geographically spread
out and generally in small quantities) means an uncertain supply,
as well as added transportation costs, when trying to collect more
oil. Finally, re-refined oils, but not fuel oils, enter into "a very sophisticated market,""' where factors such as packaging and advertising play an important role.
For these reasons, re-refiners advocate the listing of used oil as
hazardous.3 2 If recycled fuel burners were required to comply with
the strict hazardous waste handling regulations, the cost would
dissuade many from using this fuel source. That would open up the
market for re-refiners, who would also be able to charge used oil
generators for removal.
Another approach to supporting the re-refining industry would
be to stimulate the market for re-refined oils. This could be done
through enactment of tax incentives for users of re-refined oil, and
by federal agency procurement requirements such as those which
are already in place. 13
CONCLUSION

Used lubricating oil is a ubiquitous and potentially harmful
substance. Improper disposal of used oil is a significant source of
pollution and is a waste of money and resources. However, the diffuse nature of the sources of used oil makes it a difficult pollutant to
manage and regulate. There are a number of federal statutes under
which used oil can be regulated, and there is a push towards greater
regulation of discrete sources of oil, but it remains to be seen
whether recycling, and particularly re-refining, of used oil will increase. Especially difficult are the problems of fugitive oil which is
not collectible at the source, do-it-yourselfers changing their own
crankcase oil and improperly disposing of it, and oil passing untreated through storm sewers and waste water treatment works.
To implement a comprehensive program of used oil regulation,
we must recognize that this is a large problem, even though the individual effects are not readily apparent or even fully identifiable.
DIYs are disposing almost 200 million gallons of used oil each year.
Automobiles are potentially leaking several hundred million gallons
of oil annually which run off into our surface and ground waters.
Storm sewers and municipal waste water treatment plants are discharging almost half of all hydrocarbons which enter marine waters
each year. Most oil collected for reuse is being burned as fuel, a one
shot reuse of a nonrenewable resource, instead of being processed
311. Id. at 37.
312. Id. at 38-39.
313. See supra notes 284-86 and accompanying text.
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back into lubricating oil and thus closing the recycling loop. It is
easy to look at large oil spills and see the damage, feel sorry for the
birds and other vertebrates harmed in its wake, and lash out at the
captain or company supposedly responsible for the damage. It is
more difficult to recognize that our lifestyles and our everyday actions, when added together, constitute a threat to the environment
and ultimately our health and well-being. It is tempting to say that
because nature can recover from catastrophic tanker spills, then
there surely is no harm in low level inputs. But the realization that
these inputs are chronic, that we are not even giving nature a
chance to clean up our mess, highlights the need to reflect on the
consequences of our actions.
It is difficult for individual DIYs to recognize what a large
source of pollution their oil is when added together. Similarly, it is
difficult for the EPA to recognize what a large problem used oil is
when looked at from all sides. It is easy to discount any individual
effect of used oil. Lead is being phased out of gasoline. Heavy metals
from burning used oil may be just a small fraction of total heavy
metal emissions into the air. Chronic, low level inputs of PAHs have
not yet been found to have drastic impacts on human health. When
money is scarce, priorities must be set. It is easy to concentrate on
the obvious problems, and ignore those that are subtle but pervasive. If we cannot feel the problem ourselves, and feel it somewhat
painfully, then it is easy to rationalize that there is no problem.
Used oil pollution is not the most dangerous and pressing environmental concern we face today. Unfortunately, there are many
worse problems. But this problem gives us a chance to look forward
instead of backward, a chance to decrease dramatically the daily and
yearly insults of a ubiquitous and dangerous pollutant on our environment. By the time we feel this problem, too much damage may
already be done. Our only option will be reacting to the result instead of eradicating the cause of the problem. Reaction, instead of
prevention, often leads to much larger costs, both economically and
environmentally.
We cannot survive apart from the ecosystem in which we find
ourselves. We simply cannot abuse it until it gives in and then try to
fix it. It is imprudent to ignore chronic, low level pollutants with
long term repercussions. We are in essence waiting until the problem becomes so large that it requires costly and most likely.ineffective remediation. If we are ever to get ahead of the game, we must
prevent tomorrow's fires as well as put out today's. We must learn
how to change our behavior to avoid the damage.
In one respect, used oil is a particularly easy pollutant to regulate; disposal is not only environmentally harmful, it is economically
wasteful. At a time when environmental destruction is inadequately
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valued in our economy, the fact that used oil is a valuable resource
may be the most powerful bargaining chip for ensuring proper regulation and management. Changing used oil habits in the United
States will require a recognition of the benefits of reuse and the
dangers of improper disposal, a viable management system with
adequate incentives and penalties to ensure compliance, and a
commitment to fixing the causes of our pollution instead of the
consequences.

