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INTRODUCTION 

The United States has the ignominious distinction of leading the world not 

only in its rate of incarceration, but also in terms of having the most restrictive 

felony disenfranchisement laws in the world.1 As of 2018, the US made up 

roughly 4 percent of the world's population, but had 20 percent of the world's 

prisoners.2 Forty-eight states in the US continue to deny felons voting rights, and 

a significant number of states impose restrictions on felons even after their re

lease from prison.3 According to the Sentencing Project, over 5 million voters in 

the United States could not vote in the 2020 election because they were convicted 

of felonies, and a significant percentage of these voters were minorities. 4 Over 6 

percent of the African American population in the US is disenfranchised because 

of felony convictions, and one in seven African American voters are disenfran

chised because of felony convictions in seven states: Alabama, Florida, Ken

tucky, Mississippi, Tennessee, Virginia, and Wyoming.5 

At its core, felony disenfranchisement in the United States is a manifestation 

of deep-seated structural discrimination within the US criminal justice system, 

and the utilization of that discrimination perpetuates exclusionary discrimination 

in voting and political systems. 6 

I HEATHER SCHOENFELD, BIDLDING THE PRISON STATE: RACE AND THE Pouncs OF MAss 
INCARCERATION 2, 6 (2018); JEFF MANZA & CHRISTOPHER UGGEN, LOCKED OUT: FELON 
DISENFRANCHISEMENT AND AMERICAN DEMOCRACY 4 (2006); John Gramlich, America's 
Incarceration Rate Falls to Lowest Level Since 1995, PEW RscH. CTR. (Aug. 16, 2021), 
https://www.pewresearch.org/fact-tank/2021/08/16/americas-incarceration-rate-lowest-since-
1995/ (noting that U.S. still has highest incarceration rate in the world); Jamie Fellner & Marc 
Mauer, Losing the Vote, The Impact of Felony Disenfranchisement Laws in the United States, 
HUMAN RIGHTS WATCH, https://www.hrw.org/legacy/reports98/vote/usvot98o-04.htm (noting 
that US has most restrictive felony disenfranchisement laws in world). Although existing 
scholarship continues to use the term "felon disenfranchisement" to describe 
disenfranchisement of persons with felony convictions, I use the term "felony 
disenfranchisement" in this article, as use of the term felon continues to stigmatize individuals 
with felony convictions for actions in their past. 
2 Roy Walmsley, World Prison Population List (12th Edition), WORLD PRISON BRIEF 6 tbl.2 
(June 11, 2018), https://www.prisonstudies.org/sites/default/files/resources/down
loads/wppl_ 12.pdf. 
3 At present, only Maine, Vermont, the District of Columbia, and Puerto Rico do not restrict 
persons with felony convictions from voting. See Jean Chung, Voting Rights in the Era of 
Mass Incarceration: A Primer, SENT'G PROJECT, https://www.sentencingproject.org/publica
tions/felony-disenfranchisement-a-primer. 
4 Christopher Uggen et al., Locked out 2020: Estimates of People Denied Voting Rights Due 
to a Felony Conviction, SENT'G PROJECT (Oct. 15, 2020), https://www.sentencingpro
ject.org/publications/locked-out-2020-estimates-of-people-denied-voting-rights-due-to-a-fel
ony-conviction/. 
5 Id. 
6 See MICHELLE ALEXANDER, THE NEW JIM CROW: MAss INCARCERATION IN THE AGE OF 
COLORBLINDNESS 40-64, 93-96, 190-99 (2010); Chung, supra note 3; Daniel S. Goldman, 

https://ject.org/publications/locked-out-2020-estimates-of-people-denied-voting-rights-due-to-a-fel
https://www.sentencingpro
https://www.sentencingproject.org/publica
https://www.prisonstudies.org/sites/default/files/resources/down
https://www.hrw.org/legacy/reports98/vote/usvot98o-04.htm
https://www.pewresearch.org/fact-tank/2021/08/16/americas-incarceration-rate-lowest-since
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Although the Reconstruction Amendments sought to end slavery and en
trench equality and voting rights, the promise of those Amendments was not im
mediately realized. Because the amendments did not fundamentally displace the 
autonomy and power of states over regulation of elections and voting qualifica
tions, states were able to undermine the promise of progress in the years follow
ing Reconstruction. 7 While Congress' enactment of the Voting Rights of 1965 
ushered in rapid progress in finally enforcing the Fifteenth Amendment by in
creasing black voter registration in the US, mass incarceration policies and state 
felony disenfranchisement laws led to the disenfranchisement of millions of vot
ers, with a disproportionate impact on minority voters. 

Since the US Supreme Court upheld the constitutionality of felony disen
franchisement laws in Richardson v. Ramirez, both federal and state courts have 
generally upheld the constitutionality of state laws that restrict the voting rights 
of individuals with felonies, though some state courts have issued decisions that 
have limited the scope of disenfranchisement .8 Since the late 1990s, a growing 
number of states have sought to end disenfranchisement of individuals who have 
been released from prison.9 From 1997 to 2021, states enacted laws restoring 
voting rights upon release from prison, and this movement accelerated prior to 
and following the 2020 elections. 10 Although Maine, Vermont, and the District 
of Columbia are the only jurisdictions that have abolished felony disenfranchise
ment, recent reforms in several states restored voting rights to incarcerated indi
viduals upon their release from prison. 11 From 1997 to 2021, sixteen states en
acted reforms via legislation or executive action to expand voting rights for 
individuals with felony convictions, and since 201 7, several states, including 
California, New York, New Jersey, Connecticut, Washington, Colorado, and 

The Modern-Day Literacy Test?: Felon Disenfranchisement and Race Discrimination, 57 
STAN. L. REV. 611, 612-13 (2004); Pamela S. Karlan, Convictions and Doubts: Retribution, 
Representation, and the Debate over Felon Disenfranchisement, STAN. L. SCH. RSCH. PAPER 
No. 75, 1, 3-4, accessible at https://images.procon.org/wp-content/uploads/sites/48/convic
tionsanddoubts.pdf; Dorothy E. Roberts, Constructing a Criminal Justice System Free of Ra
cial Bias: An Abolitionist Framework, 39 COUJM. HUM. RTS. L. REV. 261,o262 (2008); Atiba 
R. Ellis, Race, Class, and Structural Discrimination: On Vulnerability Within the Political 
Process, 28 J. C.R. & ECON. DEV. 33, 34 {2015). 
7 See ERIC FONER, THE SECOND FOUNDING: How THE CIVIL WAR AND RECONSTRUCTION RE
MADE THE CONSTITUTION xxv-rx (2019); Kurt T. Lash, Federalism and the Original Four
teenth Amendment, 42 HARV. J. L. & PUB. POL'Y 69, 69, 71 (2019). 
8 Richardson v. Ramirez, 418 U.S. 24, 24 (1974). See infra discussion at notes_; Joshua 
Douglas, State Judges and the Right to Vote, 77 Oh. St. L.J. 1, 24 (2016) (discussing state 
court decisions limiting the scope of felon disenfranchisement and expanding felon voting 
rights). 
9 Matt Vasilogambros, More States Expand the Ballot to Previously Incarcerated, PEW (June 
1, 2021 ), https://www.pewtrusts.org/en/research-and-analysis/blogs/state
line/2021/06/01/more-states-expand-the-ballot-to-previously-incarcerated; Voting Laws 
Roundup: December 2021, BRENNAN CTR. JUST. (Dec. 21, 2021), https://www.brennan
center.org/our-work/research-reports/voting-laws-roundup-december-2021. 
,o Id. 
11 Id. 

https://center.org/our-work/research-reports/voting-laws-roundup-december-2021
https://www.brennan
https://www.pewtrusts.org/en/research-and-analysis/blogs/state
https://images.procon.org/wp-content/uploads/sites/48/convic
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Nevada, have restored the franchise to individuals with felony convictions upon 
release from prison. 12 While there has been some progress on this front, structural 
barriers to felon voting rights still remain. A large number of states continue to 
restrict access to the franchise to individuals with felony convictions even after 
their release from prison, including requiring the fulfillment of onerous legal and 
fmancial obligations (LFOs). 13 As documented in this article, some states have 
sought to enact new laws that entrench LFO requirements for restoration of vot
ing rights of individuals with felony convictions. 14 

The perpetuation of felony disenfranchisement regimes in the US is a prod
uct of several factors related to constitutional structure, judicial interpretation 
and legal precedent, and political and partisan dynamics at the state level. First, 
the structure of U.S. federalism guarantees that state governments have auton
omy and control over regulation of elections and voter eligibility. 15 Second, the 
Supreme Court's decision in Ramirez effectively entrenched the constitutionality 
of felony disenfranchisement by effectively locking in an interpretation of Sec
tion 2 of the Fourteenth Amendment, concluding that Congress constitutionally 
sanctioned the practice of felony disenfranchisement. 16 Third, the nature of cur
rent political and partisan dynamics in the United States continues to drive the 
maintenance and defense of felony disenfranchisement laws, particularly in 
states in which Republican majorities depend on voter suppression and disen
franchisement to gain electoral advantage and win elections. 17 

At its core, felony disenfranchisement raises key questions about the rela
tionship between federalism, race and criminal justice, and state regulation of 
voting qualifications. It is frequently argued that federalism is beneficial to rights 
advocacy by creating alternate political and legal pathways to advancing rights 
and equality reforms. For example, federalism has provided a vehicle for advanc
ing LGBTQ rights, marijuana legalization, as well as other positive rights, and 

12 Chung, supra note 3; Stuart Baum, Unlocking the Vote in Connecticut, BRENNAN CTR. 
JUST., (June 23, 2021) https://www.brennancenter.org/our-work/analysis-opinion/unlocking
vote-connecticut; see Felon Voting Rights, NAT'L CONF. STATE LEGISLATURES (June 28, 
2021 ), https://www.ncsl.org/research/elections-and-campaigns/felon-voting-rights.aspx. 
13 See Alana Semuels, The Fines and Fees that Keep Former Prisoners Poor, THE ATLANTIC 
(July 5, 2016), https://www.theatlantic.com/business/archive/2016/07 /the-cost-of-monetary
sanctions-for-prisoners/489026/; Marc Meredith & Michael Morse, Discretionary Disenfran
chisement: The Case of Legal Financial Obligations, 46 J. LEGAL. Snm. 309, 309 (2017); 
Can't Pay, Can't Vote: A National Survey on the Modern Poll Tax, C.R. CLINIC GEO. L. 4, 4 
https://campaignlegal.org/sites/default/files/2019-07 /CLC _ CPCV _ Report _Final_ O.pdf. 
14 See discussion infra Part 11.B. 
15 See Lash, supra note 7, at 78. 
16 See Richard M. Re & Christopher M. Re, Voting and Vice: Criminal Disenfranchisement 
andotheoReconstruction Amendments, 121 YALEoL.oJ.o1584, 1584, 1587o(2012). 
11 See Austin Sarat, Stripping Voting Rights from Felons is About Politics, Not Punishment, 
THE CONVERSATION (June 4, 2020, 8:27 AM), https://theconversation.com/stripping-voting
rights-from-felons-is-about-politics-not-punishment-139651; Jason Belmont Conn, Felon 
Disenfranchisement Laws: Partisan Politics in the Legislatures, 10 MICH. J. RACE & L. 495, 
496, 498 (2005); Michael Morse, The Future of Felon Disenfranchisement Reform: Evidence 
from the Campaign to Restore Voting Rights in Florida, 109 CAL. L. REV. 1143, 1145 (2021). 

https://theconversation.com/stripping-voting
https://campaignlegal.org/sites/default/files/2019-07
https://www.theatlantic.com/business/archive/2016/07
https://www.ncsl.org/research/elections-and-campaigns/felon-voting-rights.aspx
https://www.brennancenter.org/our-work/analysis-opinion/unlocking
https://elections.17
https://disenfranchisement.16
https://convictions.14
https://LFOs).13
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has allowed states to recognize expansive rights above the "floor" of federal 
rights in certain domains. 18 However, federalism has arguably not created or al
lowed similar pathways for ending structural racism, racial subordination, and 
systemic race-based inequality. In fact, the history of civil rights in the US con
firms that federalism has been an obstacle to the achievement of racial equality, 
as illustrated by the history of slavery, segregation, and ongoing structural dis
crimination in state criminal justice systems. 

Contemporary felony disenfranchisement regimes illustrate how federalism 
interacts with state criminal justice systems and state regulation of voting to per
petuate and reinforce racial oppression and subordination. In addition, Section 2 
of the Fourteenth Amendment, as interpreted in Ramirez, along with other prec
edents in the area of equal protection and voting rights, create significant obsta
cles to challenging structural discrimination in these domains through legal path
ways. In this article, I argue that these constitutional and legal realities 
differentially impact the relative efficacy of political and legal pathways to vot
ing rights restoration for individuals with felony convictions. Because the US 
constitutional structure grants states power and autonomy in the regulation of 
voting qualifications, including restricting felon voting rights, the political path
way provides the only meaningful pathway at the present moment for reform. 

By contrast, existing precedents have created significant obstacles for suc
cess via the legal pathway, and recent federal court decisions highlight the limits 
of conventional rights-based litigation strategies in the felony disenfranchise
ment context. As this article illustrates, federal court litigation has proven to be 
ineffective in challenging state level felony disenfranchisement laws, though 
there have been some recent initial victories in lower federal courts before ulti
mately being overturned by later appellate panels. 19 Recent federal court deci
sions upholding state felony disenfranchisement laws highlight a core problem 
with existing legal frameworks governing felon disenfranchisement-these 
frameworks prevent federal courts from serving as a check on state policies that 
disenfranchise millions of voters, including a significant percentage of minority 
and poor voters. 

In addition, these legal frameworks also prevent courts from addressing key 
failures of state constitutional governance in the form of systemic discrimination 
in state criminal justice systems, vague and arbitrary felony disenfranchisement 
laws, laws that prevent poorer voters from gaining access to the vote, and 

18 See EMILY ZACKIN, LOOKING FOR RIGHTS IN ALL THE WRONG PLACES: WHY STATE CONSTI
TUTIONS CONTAIN AMERICA'S POSITIVE RIGHTS 4 (2013) (discussing how state constitutions 
codify protections for positive rights); Roger G. Noll & Bruce E. Cain, Malleable Constitu
tions: Reflections on State Constitutional Reform, 87 TEX. L. REV. 1517, 1531 (2009) (dis
cussing how federalism allows for states to recognize rights above the federal "floor" of min
imum rights under the US Constitution); William J. Brennan, Jr., State Constitutions and the 
Protection of Individual Rights, 90 HARV. L. REv. 489,o489,o491 (1977) (suggesting a federal
ism-based approach and arguing that litigants should consider state constitutional litigation as 
a vehicle for advancing rights and equality). 
19 See discussion infra Part II. 



22 NEV. L.J. 967 

972 NEV ADA LAW JOURNAL [Vol. 22:3 

dysfunctional administrative and procedural processes for tracking data and in
formation on voter eligibility. 20 In light of the current obstacles facing federal 
court challenges to felon disenfranchisement laws, advocates for felony voting 
rights restoration must complement litigation-based strategies with a broad range 
of tactics and approaches that also focus on national and state level political mo
bilization, and reforms and transparency initiatives aimed at optimizing and re
forming administrative processes related to legal and financial obligations 
(LFOs) and voter eligibility. 

This Article analyzes the legal, political, and policy dimensions of state level 
efforts to restore voting rights for persons with felony convictions through pop
u1ar initiatives and state legislation, and civil rights litigation. The article ana
lyzes recent progress on felon voting rights restoration across several states, 
highlighting the variety of strategies and institutional mechanisms that have been 
utilized by voting rights and civil rights groups and other organizations through 
legislative and executive processes. It also analyzes recent federal court litigation 
challenging felony disenfranchisement in Florida, Mississippi, and Alabama-
states that continue to disenfranchise large numbers of persons with felony con
victions even after their release from prison. Recent federal court litigation in 
Florida, Mississippi, and Alabama illustrates the latest litigation strategies and 
approaches for challenging existing felony disenfranchisement regimes, includ
ing wealth-based equal protection, Twenty-Fourth Amendment poll tax claims, 
procedural due process claims, and structural race-based equal protection 
claims.21 

This Article makes several contributions. First, the Article analyzes the latest 
wave of state restrictions on voting rights of persons with felony convictions 
within a broader historical context and suggests these recent restrictions, like 
earlier iterations of felon disenfranchisement, are yet another form of circumven
tion of constitutional commitments to fundamental rights and equality. Many 
states continue to use new forms of restrictions in the form of legal financial 
obligation (LFO) requirements, vague and arbitrary laws and categorization of 
crimes, dysfunctional administrative processes including slow and inefficient re
view boards, and poorly administered data and information practices that make 
it difficult to ascertain voter eligibility.22 

Second, the Article analyzes how recent state level reforms restoring voting 
rights of persons with felony convictions illustrate the need to look beyond con
ventional partisan or blue-red state divisions, as some progress has been made in 
conservative states with Republican majorities.23 By analyzing state political 

20 Id. 
21 Id. 
22 See discussion infra Part 11.B. & Part III.B. 
23 See Stephen Gruber-Miller & Ian Richardson, Iowa Gov. Kim Reynolds Signs Executive 
Order Restoring Felon Voting Rights, Removing Iowa's Last-in-the-Nation Status, DES 
MOINES REG. (Aug. 5, 2020, 11 :08 AM), https://www.desmoinesregister.com/story/news/pol
itics/2020/08/05/iowa-governor-kim-reynolds-signs-felon-voting-rights-executive-order-

https://www.desmoinesregister.com/story/news/pol
https://majorities.23
https://eligibility.22
https://claims.21
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dynamics and particular institutional structures of governance in the regulation 
of voter qualifications, the Article reveals that some progress on voting rights 
restoration is possible, even in states with Republican majorities or Republican 
leadership.24 Third, the Article traces recent litigation strategies for challenging 
the latest wave of voting rights restrictions on persons with felony convictions in 
federal court and critically examines federal court decisions rejecting claims and 
arguments based on race and wealth-based discrimination under equal protec
tion, and procedural due process claims challenging state administrative pro
cesses.25 Based on this analysis, the Article highlights the significant challenges 
and obstacles facing voting rights litigation, and the need for broader strategies 
related to administrative reform and transparency initiatives, and political mobi
lization at the federal and state level. 

Part I provides an overview of the jurisprudence of the Supreme Court and 
federal courts on felony disenfranchisement. Part II analyzes recent efforts in 
states to restore felon voting rights through legislation, executive orders, and 
state constitutional amendments, and analyzes recent litigation and federal court 
decisions in challenges to state felony disenfranchisement laws in Florida, Ala
bama, and Mississippi. Part III considers how the constitutional, political, and 
legal context should inform and guide future reform proposals, strategies, and 
initiatives at the national and state level, and suggests specific national and state 
strategies and approaches for felon voting rights restoration. 

I. THE CONSTITUTIONAL AND LEGAL CONTEXT: THE ENTRENCHMENT OF 
FELON DISENFRANCHISEMENT 

Since the Supreme Court's decision in Richardson v. Ramirez in 1973, fed
eral courts have upheld most state constitutional provisions and laws providing 
for felony disenfranchisement, including recent decisions in Florida, Alabama, 
and Mississippi.26 In order to understand the broader constitutional context of 
felony disenfranchisement, this section briefly examines the broader context and 
implications of the adoption of the Reconstruction Amendments, and then dis
cusses the Court's decision in Ramirez and other leading precedents. 

A. The Reconstruction Amendments, Federalism, and State Oppression of 
Voting Rights 

Following the end of the Civil War, Republicans in Congress sought to end 
slavery and restore civil and political rights to African-Americans through the 

before-november-election/5573994002/; German Lopez, Kentucky's New Governor is Giving 
the Right to Vote Back to 140,000 Ex-Felons, Vox (Dec. 12, 2019, 4:38 PM), 
https://www.vox.com/policy-and-politics/2019/12/12/21011099/kentucky-govemor-felon
voting-rights-andy-beshear. 
24 See discussion infra Part II. 
25 Id. 
26 See discussion infra Part III. 

https://www.vox.com/policy-and-politics/2019/12/12/21011099/kentucky-govemor-felon
https://Mississippi.26
https://leadership.24
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enactment of the Thirteenth, Fourteenth, and Fifteenth amendments.27 These 
amendments ended slavery, granted equal citizenship to formerly enslaved per
sons, and extended the right to vote to African American males by barring racial 
discrimination in voting.28 However, key provisions of the amendments and sub
sequent post-Reconstruction state policies undermined the promise of full equal
ity and voting rights by privileging federalism and state power in the regulation 
of voting qualifications and elections. 29 

First, contestation and opposition among moderate Republicans limited the 
scope of potential equality and Congress' enforcement power in the Fourteenth 
Amendment, and effectively reaffirmed state power over defining voting quali
fications and regulating elections.30 Section 1 of the Fourteenth Amendment did 
greatly expand the scope of national citizenship rights and equality, but Section 
2 weakened the promise of equality by allowing states to retain control over the 
regulation of voting requirements, including disenfranchising voters who had 
committed crimes.3 1 Second, following the 1876 election, Congress ended Re
construction, enabling white-dominated southern governments to enact Jim 
Crow laws that abrogated the civil and political rights of blacks that had been 
conferred by the amendments. 32 These new regimes sought to perpetuate white 
supremacy through the enactment of laws mandating segregation, laws restrict
ing voting rights, as well as violence against African Americans. 33 

States adopted a two-prong strategy for abrogating the voting rights of 
blacks. First, following the end of Reconstruction, a large number of states, in
cluding Southern states, utilized criminal disenfranchisement laws to disenfran
chise black voters.34 From 1865 to 1900, 19 states enacted felon disenfranchise
ment laws, and by 1900, 38 states had adopted criminal voting restrictions, and 
many of these laws disenfranchised persons with felony convictions for long pe
riods even after release from prison unless individuals received a pardon from 
the governor.35 Many states, including Southern states like Alabama, adopted 
laws disenfranchising residents convicted of felonies involving moral turpi
tude. 36 

27 See FONER, supra note 7, at 7-20. 
28 See id. at 28---115. 
29 ERIC FONER, RECONSTRUCTION: AMERICA'S UNFINISHED REVOLUTION 1863-1877 259-61, 
587-97 (2014). 
30 See FONER, supra note 7, at 99-101. 
31 Id. at 77-81 (discussing the Fourteenth Amendment's  drafting history). 
32 Id. at 126. 
33 See ALEXANDER, supra note 6, at 30--31, 34-35; FONER, supra note 7, at 160. 
34 See MANZA & UGGEN, supra note 1, at 55. 
35 Erika Wood et al., Jim Crow in New York, BRENNAN CENTER FOR JUSTICE (Feb. 10, 2010), 
https://www.brennancenter.org/our-work/research-reports/jim-crow-new-york. 
36 Jennifer Rae Taylor, Jim Crow 's Lasting Legacy at the Ballot Box, THE MARSHALL PROJECT 
(Aug. 20, 2018), https://www.themarshallproject.org/2018/08/20/jim-crow-s-lasting-legacy
at-the-ballot-box. 

https://www.themarshallproject.org/2018/08/20/jim-crow-s-lasting-legacy
https://www.brennancenter.org/our-work/research-reports/jim-crow-new-york
https://governor.35
https://voters.34
https://crimes.31
https://elections.30
https://voting.28
https://amendments.27
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Even northern states including New York utilized criminal disenfranchise
ment to deny African Americans the vote. For example, New York responded to 
the Fourteenth and Fifteenth Amendments' condition that states eliminate prop
erty requirements by mandating disenfranchisement for those convicted of "in
famous crimes."37 Second, states also made changes to their criminal codes to 
criminalize offenses they believed formerly enslaved persons were likely to com
mit, and law enforcement utilized these codes to disproportionately target Afri
can Americans. 38 

Because the Thirteenth Amendment's provisions effectively sanctioned in
voluntary servitude as a form of punishment, states began to use punishment and 
incarceration in order to oppress and restrict the rights of African-Americans as 
part of a new regime of mass incarceration.39 Consequently, states utilized the 
combination of criminal disenfranchisement and targeted criminalization to 
evade the Fifteenth Amendment and deny African Americans voting rights. 40 

B. Legal Terrain: The Post-Ramirez Context 

During the 1960s, the Warren Court signaled a new approach to the review 
of state restrictions on voting rights. In Ha,per v. Virginia Board of Elections, 
the Supreme Court invalidated Virginia' s poll tax requirement for voting as vio
lative of the equal protection clause of the Fourteenth Amendment, suggesting 
that voting is a fundamental right and that heightened scrutiny should apply to 
voting qualifications based on wealth.41  

However, in Richardson v. Ramirez, the Supreme Court held that felon dis
enfranchisement by states does not violate the equal protection clause of the 
Fourteenth Amendment.42 In Ramirez, plaintiffs challenged California's felony 
disenfranchisement laws under the equal protection clause of the Fourteenth 
Amendment.43 The California Supreme Court ruled that these laws as applied to 
individuals who had completed terms of incarceration and parole violated the 
equal protection clause.44 However, on appeal, the US Supreme Court overturned 
the California Supreme Court and upheld the constitutionality of state felony dis
enfranchisement laws based on its interpretation of Section 2 of the Fourteenth 
Amendment.45 Section 2 provided that Congress could reduce the representation 
of states that denied the right to vote to adult male inhabitants for any reason 
other than "participation in rebellion, or other crime."46 In its decision, the 

37 Wood et al., supra note 35. 
38 Id. 
39 ALEXANDER, supra note 6, at 29, 31. 
40 See id. 
41  Harper v. Va. State Bd. of Elections, 383 U.S. 663, 666-67, 670 (1966). 
42 Richardson v. Ramirez, 418 U.S. 24, 56 (1974). 
43 Id. at 33. 
44 Id. at 27. 
45 Id. at 56. 
46 U.S. CONST. amend. XN, § 2; see FONER, supra note 7, at 80-81 (discussing drafting and 

https://Amendment.45
https://clause.44
https://Amendment.43
https://Amendment.42
https://wealth.41
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majority interpreted Section 2 as authorizing felon disenfranchisement by states. 
Writing for the majority, Justice William Rehnquist found support for the con
stitutionality of felony disenfranchisement based on the intent of the framers of 
the Fourteenth Amendment, as well as existing historical practice, finding that a 
significant number of states had felony disenfranchisement laws at the time of 
the enactment of the Fourteenth Amendment.47 

In San Antonio v. Rodriguez, the Supreme Court restricted the possibility of 
wealth-based equal protection challenges to felony disenfranchisement laws. 48 

In Rodriguez, the Court upheld the constitutionality of Texas' system of school 
fmancing under rational basis review based on its holding that education is not a 
fundamental right, and that wealth-based classifications were not suspect classi
fications and therefore do not trigger heightened scrutiny. 49 As discussed in Part 
11.B., federal courts have relied on Rodriguez in rejecting wealth-based equal 
protection challenges to legal and fmancial obligations (LFOs) as requirements 
for restoration of voting rights for persons with felony convictions. 50 

In a subsequent decision, Hunter v. Underwood, the Supreme Court consid
ered a challenge to a provision of the Alabama Constitution that provided for 
lifetime felony disenfranchisement for crimes involving "moral turpitude."5 1 The 
Court invalidated the provision as violative of Section 2 of the Fourteenth 
Amendment because the provision was motivated by a racially discriminatory 
purpose and had disparate racial impact.52 However, since the Court's decision 
in Hunter v. Underwood, plaintiffs have not been successful in challenging fel
ony disenfranchisement based on race-based discriminatory purpose arguments. 
Federal courts have continued to apply Ramirez's interpretation of Section 2 of 
the Fourteenth Amendment in upholding state felony disenfranchisement laws 
and have rejected challenges to state felony disenfranchisement laws based on 
claims of discriminatory intent.53 In addition, as discussed in Part II.B., federal 
courts have rejected challenges to state felony disenfranchisement laws including 

final approval of Section 2 and noting that the provision introduced a gender distinction into 
the US Constitution for the first time). 
47 Ramirez, 418 U.S. at 54--55. There is a rich body of scholarship that has been highly critical 
of the Court's decision in Ramirez. See Gabriel J. Chin, Felon Diserifranchisement and De
mocracy in the Late Jim Crow Era, 5 OHIO ST. J. CRIM. L. 329, 335-36 (2007); Gabriel J. 
Chin, Reconstruction, Felon Disenfranchisement, and the Right to Vote: Did the Fifteenth 
Amendment Repeal Section 2 of the Fourteenth Amendment?, 92 GEO. L.J. 259,o260, 313-15 
(2004); Alec C. Ewald, An "Agenda for Demolition ": The Fallacy and the Danger of the 
"Subversive Voting" Argument for Felony Diserifranchisement, 36 COLUM. HUM. RTS. L. REV. 
109, 111-12 (2004); John R. Cosgrove, Four New Arguments Against the Constitutionality of 
Felony Diserifranchisement, 26 T. JEFFERSON L. REV. 157, 168-69 (2004); MANZA & UGGEN, 
supra note 1, at 3. 
48 See San Antonio Ind. Sch. District v. Rodriguez, 411 U.S. 1, 39-40 (1973). 
49 Id. at 25, 28, 35-39. 
50 See discussion irifra Part 11.B. 
51 Hunterov. Underwood, 471 U.S. 222,o223 (1985). 
52 Id. at 233. 
53 See Re & Re, supra note 16, at 1587-88. 

https://intent.53
https://impact.52
https://Amendment.47
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laws requiring the payment and fulfillment of legal and fmancial obligations as 
a condition of eligibility to vote based on wealth-based discrimination, poll tax, 
and procedural due process claims. 54 

Litigants have also challenged felony disenfranchisement laws based on 
claims that these laws constitute cruel and unusual punishment in violation of the 
Eighth Amendment. 55 Although the Supreme Court in Trop v. Dulles avoided 
deciding this issue, scholars and advocates have argued that given that felony 
disenfranchisement must be classified as a form of punishment, it must be open 
to challenge on Eighth Amendment grounds.56 Recently, Alabama's felony dis
enfranchisement law was challenged on these grounds in Thompson v. Merill, 

but the federal district court upheld the law. 57 

Courts have also rejected challenges to state felony disenfranchisement laws 
based on Section 2 of the Voting Rights Act.58 Unlike constitutional equal pro
tection claims that require proving intent, Section 2 of the Voting Rights Act 
only requires plaintiffs to establish disparate impact, and litigants in Section 2 
cases challenging felon disenfranchisement laws have sought to draw on evi
dence of systemic and structural discrimination in state criminal justice systems, 
and data on the percentage of minorities who are actually disenfranchised, but 
have had little success.59 Over the past two decades, federal courts of appeals 
across the country have upheld felony disenfranchisement laws in a number of 
key cases, including challenges to laws in Massachusetts (First Circuit), New 
York (Second Circuit), Tennessee (Sixth Circuit), Alabama and Florida (Elev
enth Circuit), Arizona and Washington (Ninth Circuit), and Mississippi (5th Cir
cuit).60 

Most federal circuits have held that state felony disenfranchisement laws 
may not be challenged under Section 2 of the Voting Rights Act (VRA) because 

54 See discussion infra Part 11.B. 
55 See Pamela S. Karlan, Ballots and Bullets: The Exceptional History of the Right to Vote, 
71 U. CIN. L. REV. 1345, 1367--68 (2003). 
56 See Atkins v. Virginia, 536 U.S. 304, 311 (2002); Karlan, supra note 55, at 1368--69 (argu
ing that Atkins' framework for assessing whether a punishment violates contemporary stand
ards provides strong support for Eighth Amendment-based challenges to felony disenfran
chisement laws); Pamela S. Karlan, Convictions and Doubts: Retribution, Representation, and 
the Debate Over Felon Disenfranchisement, 56 STAN. L. REV. 1147, 1164-65 (2004); cf Mark 
E. Thompson, Don't Do the Crime if You Ever Intend to Vote Again: Challenging the Disen
franchisement of Ex-Felons as Cruel and Unusual Punishment, 33 SETON HALL L. REV. 167, 
169 (2002). 
51 See discussion infra Part 11.B, (discussing Thompson v. Merrill). 
58 See Re & Re, supra note 16, at 1588. 
59 Id. at 1663-64. 
60 See Jones v. Governor of Fla., 950 F.3d 795, 832-33 (11th Cir. 2020); Harness v. Hose
mann, 988 F.3d 818, 821-23 (5th Cir. 2021) (Mississippi); Thompson v. Merrill, 505 
F.Supp.3d 1239, 1267 (M.D. Ala. 2020); Farrakhan v. Gregoire, 623 F.3d 990, 993-94 (9th 
Cir. 2010) (en bane) (Washington); Simmons v. Galvin, 575 F. 3d 24, 32 (1st Cir. 2009); 
Hayden v. Pataki, 449 F.3d 305, 329 (2d Cir. 2006) (en bane) (New York); Johnson v. Gov
ernor of Fla., 405 F.3d 1214, 1234 (11th Cir. 2005) (en bane); Johnson v. Bredesen, 624 F.3d 
742, 754 (6th Cir. 2010) (Tennessee). 

https://F.Supp.3d
https://cuit).60
https://grounds.56
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Congress did not intend to cover or include felon disenfranchisement as part of 
the qualifications covered by the provision.61 However, an en bane panel of the 
Ninth Circuit in Farrakhan v. Gregoire, while rejecting a Section 2 claim chal
lenging Washington's felony disenfranchisement laws, did hold that plaintiffs 
can challenge felon disenfranchisement laws under Section 2 of the VRA. 62 

However, the Ninth Circuit in Farrakhan ruled that plaintiffs bringing Section 2 
challenges that are based on claims of racial discrimination in a state' s criminal 
justice system are required to demonstrate that "the criminal justice system is 
infected by intentional discrimination or that the felon disenfranchisement law 
was enacted with such intent. "63 Federal courts in other circuits have effectively 
undermined an expansive understanding of the Section 2 VRA factors that were 
relied on in Farrakhan.64 

C. The Next Generation of Felony Disenfranchisement Restrictions 

Following the enactment of the Thirteenth, Fourteenth, and Fifteenth 
Amendments and the end of Reconstruction, states deployed criminal disenfran
chisement and targeted criminalization to circumvent the Fifteenth Amend
ment.65 Race replaced property as the basis for disenfranchisement as states 
sought to deny African Americans access to the franchise and political power. 66 

The Supreme Court's rulings in Ramirez and Rodriguez effectively opened 
the door to a new generation of state laws aimed at circumventing the Fifteenth 
Amendment, creating deferential jurisprudential frameworks that would ulti
mately lead lower federal courts to uphold felony disenfranchisement laws. 67 As 
illustrated in Part II of this article, states have deployed a variety of measures and 
mechanisms for continuing felony disenfranchisement, including wealth-based 
disenfranchisement measures, vague and arbitrary laws, and administrative pro
cesses that make it difficult for formerly incarcerated persons to ascertain their 
voting eligibility.68 These measures perpetuate disenfranchisement of persons 

61 See Re & Re, supra note 16, at 1588. 
62 See Fa"akhan, 623 F.3d at 992-94 (rejecting Section 2 claim because of lack of evidence 
of intentional racial discrimination in Washington's criminal justice system). The en bane 
panel in Farrakhan overturned an earlier Ninth Circuit panel that invalidated Washington's 
felony disenfranchisement law under Section 2 of the Voting Rights Act, based on evidence 
ofracial discrimination in the state's criminal justice system, and based on the disparate impact 
of felon disenfranchisement on minorities' ability to vote and participate in the political pro
cess. 
63 Id. at 993. 
64 See Re & Re, supra note 16, at 1664; Simmons, 575 F.3d at 42; Hayden, 
449 F.3d at 329; Johnson, 405 F.3d at 1215. 
65 See FONER, supra note 7, at 160. 
66 See Cherylol. Harris, Whiteness as Property, 106 HARV. L. REv. 1707, 1714 (1993). 
67 Cf Fa"akhan, 623 F.3d at 993. 
68 See Beth A. Colgan, Wealth-Based Penal Diserifranchisement, 72 V AND. L. REV. 55, 59-
61 (2019); Louis Fisher, Criminal Justice User Fees and the Procedural Aspect of Equal Jus
tice, 133 HARV. L. REV. F. 112, 141-42 (2020). 

https://eligibility.68
https://Farrakhan.64
https://provision.61


22 NEV. L.J. 967 

Spring 2022] FELONY DISENFRANCHISEMENT 979 

with felony convictions with a focus on racial minorities and the poor by building 
on existing structural inequality in the criminal justice system, as well as eco
nomic inequality and poverty. 

This Article highlights the multifaceted nature of different constitutional 
challenges involving the voting rights of persons with felony convictions and 
argues that they reveal three key structural failures of US constitutional govern
ance: first, an inability to address systemic racial discrimination in the criminal 
justice system itself through equal protection and Section 2 of the Voting Rights 
Act; second, a failure to address the systemic denial of the vote to individuals 
with felony convictions through restrictive re-enfranchisement, wealth-based 
equal protection and poll tax challenges; and third, a failure to address the ad
ministrative failures of state constitutional governance through robust procedural 
due process-based review of state felony disenfranchisement regimes. In the next 
section, I analyze recent efforts and strategies employed by voting rights advo
cates and nonprofit groups to restore voting rights on two fronts: political mobi
lization through the legislative and executive branches, and litigation challenging 
state laws that continue to restrict voting rights of persons with felony convic
tions. 

IL PATHWAYS FOR RESTORING VOTING RIGHTS IN THE STATES: RECENT 
TRENDS 

By upholding the constitutionality offelony disenfranchisement in Ramirez, 
the US Supreme Court entrenched felony disenfranchisement within the US con
stitutional structure, leading federal courts to apply a highly deferential approach 
to the review of state felony disenfranchisement laws. Although the Court in 
Hunter v. Underwood did hold that felony disenfranchisement laws motivated 
by racial animus or discriminatory purpose violate equal protection, this pathway 
has proved to be a difficult one as states have subsequently replaced or amended 
earlier constitutional provisions or state laws.69 In addition, as noted earlier, fed
eral courts have rejected claims based on structural race-based discrimination. 70 

Ramirez and subsequent Supreme Court and federal court decisions have 
entrenched a highly deferential framework for the review of felony disenfran
chisement laws, affirming the strong power of states over regulation of voting 
qualifications and elections. At the same time, these decisions also confirm that 
felony disenfranchisement is within the discretionary power of states, and it is 
ultimately up to state governments as to whether they choose to continue such 
policies. The Ramirez decision has effectively created a two-tier landscape for 
the restoration of the voting rights of persons with felony convictions which has 
allowed for voting rights restoration in more progressive states with Democratic 
majorities, while making it difficult to challenge felony voting rights restrictions 

69 See Hunter v. Underwood, 471 U.S. 222, 233 (1985). 
7 
° Farrakhan, 623 F.3d at 993-94. 
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in other states, including more conservative states with Republican majorities or 
swing states with divided electorates. 

In this section, I analyze the two major pathways for restoring the voting 
rights of persons with felony convictions at the state level in the US: the political 
process path, and the legal path. I begin by examining the political path to voting 
rights restoration by reviewing recent progress, as an increasing number of states 
have moved toward restoring voting rights for individuals with felony convic
tions who complete their sentences and are released from prison. 7 1 I then exam
ine current litigation challenging recent state laws and policies restricting the 
voting rights of persons with felony convictions in Florida, Mississippi, and Al
abama. 

A. The Political Path 

At present, there are only three states-Maine, Vermont, and Washington, 
D.C.-that do not bar persons with felony convictions from voting and even al
low persons with felony convictions to vote from prison. 72 A second group of 
states comprising of California, Colorado, Connecticut, Hawaii, Illinois, Indiana, 
Maryland, Massachusetts, Michigan, Montana, Nevada, New Hampshire, New 
Jersey, New York, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, 
Utah, Virginia, and Washington restore the voting rights of persons with felony 
convictions upon release from prison. 73 A third group of states comprising of 
Alaska, Arkansas, Georgia, Idaho, Kansas, Louisiana Minnesota, Missouri, Ne
braska, New Mexico, North Carolina, Oklahoma, South Carolina, South Dakota, 
Texas, West Virginia, and Wisconsin restore voting rights to persons with felony 
convictions after prison, parole, and probation, subject to the completion of un
paid LFOs in certain states.74 Finally, a fourth and most restrictive category of 
states consisting of Alabama, Arizona, Delaware, Florida, Iowa, Kentucky, Mis
sissippi, Tennessee, and Wyoming permanently disenfranchise some persons 
with felony convictions, though as discussed below, some of these states have 
recently taken actions to restore the vote to some of these persons.75 Among 
states providing for permanent felony disenfranchisement, many states perma
nently disenfranchise individuals who commit certain felonies including murder 

71 Will Wilder, Progress on Restoring Voting Rights, BRENNAN CTR. FOR JUST. (Feb. 25, 
2021 ), https://www.brennancenter.org/our-work/analysis-opinion/progress-restoring-voting
rights. 
72 Felon Voting Rights, NAT'L CONF. OF STATE LEGISLATORS (June 28, 2021), 
https://www.ncsl.org/research/elections-and-campaigns/felon-voting-rights.aspx. 
73 ID.; SEE ALSO STATE VOTING LA WS & POIJCIES FOR PEOPLE WITH FELONY CONVICTIONS, 
BRITTANICA PROCON.ORG, HTTPS://FELONVOTING.PROCON.ORG/STATE-FELON-VOTING-LAWS/ 
(LAST UPDATED, AUG. 24, 2021). 
74 Criminal Disenfranchisement Laws Across the United States, BRENNAN CTR. FOR JUST. 
(May 30, 2019), https://www.brennancenter.org/our-work/research-reports/criminal-disen
franchisement-laws-across-united-states. 
75 Id. 

https://www.brennancenter.org/our-work/research-reports/criminal-disen
HTTPS://FELONVOTING.PROCON.ORG/STATE-FELON-VOTING-LAWS
https://PROCON.ORG
https://www.ncsl.org/research/elections-and-campaigns/felon-voting-rights.aspx
https://www.brennancenter.org/our-work/analysis-opinion/progress-restoring-voting
https://states.74
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and rape.76 In addition, individuals seeking restoration of voting rights in many 
states must often complete complex and burdensome application and other pro
cedural processes. 77 

In addition, a majority of US states deny voting rights to individuals with 
felony convictions based on unpaid LFOs including criminal debts, fees, fines, 
restitution and other obligations, either through direct or de facto regimes. 78 Nine 
US states provide for direct disenfranchisement based on unpaid LFOs in their 
state laws: Alabama, Arizona, Arkansas, Connecticut, Delaware, Florida, Geor
gia, Iowa, and Tennessee.79 A larger group of states disenfranchise persons with 
felony convictions based on unpaid LFOs although these states do not directly 
provide for LFO disenfranchisement in the text of their state laws. 80 According 
to Fredericksen and Lassiter, de facto LFO disenfranchisement mainly occurs in 
states requiring the completion of probation and/or parole prior to reenfranchise
ment.8 1 

Coalitions of voting rights and civil rights groups have been successful in 
lobbying legislatures and Governors in some states to enact legislation or consti
tutional amendments to restore voting rights of persons with felony convic
tions. 82 In certain states where Governors have been receptive, these efforts have 
resulted in executive orders that have restored the right to vote to hundreds of 
thousands of voters. 83 Over the last decade, there has been significant progress 
in many states in restoring the voting rights of persons with felony convictions 

76 See Allyson Fredericksen & Linnea Lassiter, Disenfranchised by Debt: Millions 
Impoverished By Prison, Blocked from Voting 13-14. (Mar. 2016), http://allianceforajustsoci
ety.org/wp-content/uploads/2016/03/Disenfranchised-by-Debt-FINAL-3 .8. pdf (noting that 9 
states provide for direct LFO disenfranchisement while an additional 21 states provide for de 
facto LFO disenfranchisement). 
77 Id. at 13. 
78 Id. 
79 Id. at 13-14. 
80 Id. According to Fredericksen and Lassiter, the list of states with de facto LFO disenfran
chisement regimes includes Alabama, Alaska, Arizona, Colorado, Idaho, Iowa, Kansas, Lou
isiana, Minnesota, Missouri, Nebraska, Nevada, New Jersey, New Mexico, North Carolina, 
Oklahoma, South Carolina, South Dakota, Tennessee, Texas Virginia, Washington, West Vir
ginia, Wisconsin, and Wyoming. Id. at 14. It should be noted here that there is some variation 
in the estimates of the range and scope of LFO disenfranchisement in US states. While Fred
ericksen and Lassiter reported that there are 30 states with direct or de facto LFO disenfran
chisement regimes, Beth Colgan found that 48 states plus the District of Columbia had some 
form ofoLFO disenfranchisement. See Colgan, supra note 68, at 59-65 (describing state sys
tems of felony disenfranchisement based on LFOs, and arguing for application of the Bearden 
equal justice principle by courts to scrutinize these policies). 
81 FREDERICKSEN & LASSITER, supra note 78, at 15 (observing that de facto LFO disenfran
chisement mainly occurs in states requiring the completion of probation and/or parole prior to 
reenfranchisement). 
82 Zach Montellaro, States Moving Fast After Congress Failed to Expand Felon Voting rights, 
POLITICO (Feb. 2, 2022, 4:30 AM), https://www.politico.com/news/2022/02/02/felon-voting
rights-states-000043 72. 
83 Id. 

https://www.politico.com/news/2022/02/02/felon-voting
https://ety.org/wp-content/uploads/2016/03/Disenfranchised-by-Debt-FINAL-3
http://allianceforajustsoci
https://Tennessee.79
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upon completion of their sentence.84 In this section, I provide an overview of 
three primary mechanisms by which states have expanded or restored voting 
rights of persons with felony convictions over the past five years: state legisla
tion, executive orders, and state constitutional amendments. 

1. State Legislation 

Within the past five years, several states have enacted legislation to restore 
voting rights of persons with felony convictions upon release from prison or upon 
completion of parole. 85 Many of these laws were enacted as part of broader crim
inal justice and police reform legislation. 86 

a. Washington, D.C. 

In July 2020, the Council of Washington D.C. enacted the Restore the Vote 
Amendment to end felony disenfranchisement as part of broader emergency po
licing and justice reform legislation. 87 The new law authorized voting by resi
dents with felony convictions who are currently in jail or prison, and the Council 
plans to enact a permanent law in the future ending felony disenfranchisement. 88 

However, the implementation of the new law may face challenges, including se
curing compliance from federal prison officials. 89 While the new law required 
that absentee ballots be sent to residents incarcerated in the D.C. Jail in advance 
of the 2020 election, it also required that the D.C. Board of Elections begin send
ing ballots to more than 4,500 D.C. residents convicted of felonies who are serv
ing time in federal prisons across the country beginning in January 2021.90 

b. Colorado 

In 2019, Colorado joined 16 other states in restoring voting rights to resi
dents with felony conviction upon release from prison and while on parole, en
acting legislation that restored the right to vote to nearly 11,500 parolees con
victed of felonies.9 1 This law was enacted as part of a broader criminal justice 

84 See Nat'l Conf. of State Legislators, supra note 72; See Criminal Disenfranchisement Laws 
Across the United States, supra note 74. 
85 Id. 
86 DC Council Approves Voting in Prison Ahead of November Election, SENT'G PROJECT (July 
8, 2020), https://www.sentencingproject.org/news/dc-council-approves-voting-prison-ahead
november-election/; See Criminal Disenfranchisement Laws Across the United States, supra 
note 74. 
87 DC Council Approves Voting in Prison Ahead of November Election, supra note 86. 
88 Id. 
89 Martin Austermuhle, D.oC. Clears the Way for Incarcerated Felons to Vote, Joining Only 
Two States that Allow It, DCrsr (July 9, 2020, I 0:02 AM), https://dcist.com/story/20/07 /09/dc
incarcerated-felons-vote-voting-rights/. 
90 Id. 
91 JESSE PAUL, ll,467CowRADOPAROLEESCANNowVomAFrERNEWLAWGoESINTOEFFECT,CoW. 
SUN (JULY 1, 2019, 9:05 AM), HTTPS://coLORADOSUN.COM/2019/07/01/PAROLE-FELON-VOTING-

HTTPS://coLORADOSUN.COM/2019/07/01/PAROLE-FELON-VOTING
https://dcist.com/story/20/07
https://www.sentencingproject.org/news/dc-council-approves-voting-prison-ahead
https://felonies.91
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reform package that included bail reform and drug defelonization provisions. 92 

The law did face some opposition from Republicans in the state legislature.93 

c. Connecticut 

In June 2021, Connecticut governor Ned Lamont signed legislation restoring 
voting rights for persons with felony convictions after release from prison while 
on parole, restoring voting rights to nearly 4,000 residents.94 Prior to the law, 
only persons with felony convictions who had completed parole and were on 
probation were permitted to vote, following an earlier law restoring voting rights 
to individuals on probation in 2001. 95 

d. Nevada 

On May 29, 2019, Nevada Governor Steve Sisolak signed AB 431 into law, 
ending felon disenfranchisement for persons with felony convictions upon re
lease from prison effective July 1, 2019.96 The law also eliminated an earlier 
requirement that individuals convicted of certain felonies were required to wait 
two years for restoration.97 The law faced some opposition with all eight Senate 
Republicans voting against it, but in the Assembly, three Republicans joined 
twenty-nine Democrats in approving the measure.98 The Washington, D.C. non
profit Campaign Legal Center estimated that the law would restore voting rights 
to more than 77,000 residents in Nevada.99 Significantly, the enactment of AB 
431 followed after a year of pressure from Campaign Legal Center, which had 
threatened to bring litigation challenging Nevada's misleading voter forms, 

COLORADO-LAWS/; EVAN OcHsNER, COWRADO PAROLEES ARE Now AuoWED TO VOTE. AND 
ADVOCATES ARE RUSHING TO REGISTER THEM, Cow. SUN (SEPT. 29, 2020, 1:54 AM), 
HTTPS://COLORADOSUN.COM/'2020/09/29/FELON-VOTING-COLORADO/. 
92 See JESSE PAUL, FROM BAIL REFORM TO RilsTORING VOTING RIGHTS AND SEALING RECORDS, 
COWRADO's CRIMINALJUSFICE SYSTEM IS GEITJNG A MAKEOVER, Cow. SUN (APR. 15, 2019, 5:00 AM), 
HTTPS://coLORADOSUN.COMJ'2019/04/15/coLORADO-CRIMINAL-JUSTICE-BILLS-2019/. 
93 Id. 
94 Matt Vasilogambros, Connecticut Restores Voting Rights to People with Felony Convic
tions on Parole, PEW (June 25, 2021), https://www.pewtrusts.org/en/research-and-analy
sis/blogs/stateline/2021/06/25/connecticut-restores-voting-rights-to-people-with-felony-con
victions-on-parole. 
95 Voting Rights Restoration Efforts in Connecticut, BRENNAN CTR. FOR JUST. (May 25, 2021 ), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
connecticut. 
96 Voting Rights Restoration Efforts in Nevada, BRENNAN CTR. FOR JUST. (May 30, 2019), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
nevada. 
91 Id. 
98 James DeHaven, Nevada Passes Bill to Automatically Restore Felons' Voting Rights Upon 
Release from Prison, RENO GAZETTE J. (May 23, 2019, 1:03 PM), 
https://www.rgj.com/story/news/politics/2019/05/23/nevada-moves-restore-ex-felon-voting
rights/1207840001/. 
99 Id. 

https://www.rgj.com/story/news/politics/2019/05/23/nevada-moves-restore-ex-felon-voting
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which required applicants to state that they are "not laboring under any felony 
conviction or other loss of civil rights that would make it unlawful for me to 
vote."100 The forms were misleading as Nevada allows first-time non-violent fel
ony offenders to automatically register to vote at the end of their sentence. 101 AB 
431 followed an earlier law, AB 181, that was signed into law by Governor Brian 
Sandoval in June 2017, and restored voting rights to residents with "dishonorable 
discharge" from probation or parole, and also restored the right to vote to resi
dents with category B convictions two years after completion of their sentence. 102 

e. New Jersey 

In December 2019, New Jersey Governor Phil Murphy signed legislation 
restoring voting rights to more than 80,000 people who were on probation or 
parole, restoring voting rights to persons with felony convictions upon release 
from prison. 103 Prior to the enactment of the legislation, New Jersey's earlier law 
disproportionately impacted black residents, as over half of the voters disenfran
chised by the earlier felony disenfranchisement law were African American. 104 

f New York 

Between 2018 and 2021, New York took measures to restore the voting 
rights of persons with felony convictions through both executive action and by 
legislation.105 In April 2018, then-Governor Andrew Cuomo utilized his pardon 
power to restore voting rights to residents on parole. 106 As of May 2021, over 
67,000 New Yorkers released on parole had their voting rights restored. 107 In 
May 2021, Governor Cuomo signed Senate Bill 830 into law, automatically re
storing the right to vote to individuals on parole. 108 The law also provided notice 

100 James DeHaven, Attorneys Suspect Tens of Thousands of Nevadans Wrongly Stripped of 
Right to Vote, RENO GAZETTE J. (Mar. 8, 2018, 10:10 AM), 
https://www.rgj.com/story/news/politics/2018/03/08/attomeys-suspect-tens-thousands-ne
vadans-wrongly-stripped-right-vote/405258002. 
IOI  Id. 
102 Voting Rights Restoration Efforts in Nevada, supra note 96. 
103 Voting Rights Restoration Efforts in New Jersey, BRENNAN CTR. FOR JUST. (Dec. 18, 2019), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
new-jersey. 
104 Id. 
105 See Voting Rights Restoration Efforts in New York, BRENNAN CTR. FOR JUST. (May 4, 
2021 ), https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration
efforts-new-york. 
106 Vivian Wang, Cuomo Plans to Restore Voting Rights to Paroled Felons, N.Y. TIMES (Apr. 
18, 2018), https://www.nytirnes.com/2018/04/18/nyregion/felons-pardon-voting-rights
cuomo.html; Voting Rights Restoration Efforts in New York, supra note 1 05. 
107 Adam Brewster, Cuomo Signs Law to Restore Voting Rights to Parolees Immediately After 
Prison Release, CBS NEWS (May 5, 2021,  8:08 PM), https://www.cbsnews.com/news/cuomo
new-york-voting-rights-parole. 
108 Voting Rights Restoration Efforts in New York, supra note 1 05. 
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to eligible residents of their voting rights and set forth a process for voter regis
tration upon release from prison.109 The legislation was the product of years of 
work by the Brennan Center for Justice and a coalition of New York-based civil 
rights and voting rights advocacy groups.11° Like so many other states, New 
York's earlier felony disenfranchisement laws disproportionately impacted ra
cial minorities, as nearly 75 percent of residents who were disenfranchised be
cause they were on parole were African American or Latinx. 1 1 1  

g. Washington 

Since 2009, the state of Washington has gradually restored the voting rights 
of persons with felony convictions. 1 12 In 2009, Governor Christine Gregoire 
signed H.B. 1517 into law, which eliminated legal and financial obligations 
(LFOs) as a condition of restoring civil rights. 1 13 In 2019 and 2020, the legisla
ture failed to pass proposed legislation that would restore voting rights of persons 
with felony convictions upon release from prison. 1 14 However, in April 2021, the 
legislature fmally passed and Governor Jay Inslee signed into law H.B. 1078, 
which will restore voting rights to persons with felony convictions upon release 
from prison effective January 2022. 1 15 The new law is estimated to restore voting 
rights to approximately 20,000 people. 1 16 

Voting rights groups including the NAACP, ACLU, and Brennan Center 
challenged earlier felony disenfranchisement laws in Washington. 1 17 In Madison 
v. Washington, plaintiffs challenged the law conditioning restoration of voting 
rights upon payment of all LFOs. 118 A lower state court invalidated the provision, 
but on appeal the Washington Supreme Court upheld the law in 2006. 119 In Far
rakhan v. Gregoire, plaintiffs challenged felony disenfranchisement under Sec
tion 2 of the Voting Rights Act, arguing that Washington's law discriminated on 
the basis ofrace. 120 Although the Ninth Circuit initially invalidated the law under 
Section 2 of the Voting Rights Act, an en bane panel of the Ninth Circuit 

109 Id. 
uo Id. 
u 1  Id. 
1 12 Voting Rights Restoration Efforts in Washington, BRENNAN CTR. FOR JUST. (Jan. 1, 2022), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
washington. 

Id. 

118 Id. ; Madison v. Washington, 163 P.3d 757, 761 (2007). 
119 Voting Rights Restoration Efforts in Washington, supra note 112; Madison, 163 P.3d at 
761. 
120 Voting Rights Restoration Efforts in Washington, supra note 112; Farrakhan v. Gregoire, 
623 F.3d 990, 992 (9th Cir. 2010). 

116 
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overruled the earlier panel and upheld the law, finding that there was insufficient 
evidence of discrimination in the Washington state criminal justice system. 12 1 

2. Executive Orders 

A second path to voting rights restoration for persons with felony convic
tions has been through executive orders. Since 2016, governors in three states 
that disenfranchise residents who have committed felonies post-sentence-Iowa, 
Kentucky, and Virginia-have issued executive orders that have restored felon 
voting rights. 122 Significantly, this path has proven to be an effective one in terms 
of total restorations among states that disenfranchise residents after they have 
completed prison sentences. 123 

a. Iowa 

Up until 2020, Iowa was the only state in the US that permanently deprived 
residents with prior felony convictions of the right to vote unless the state gov
ernment approved restoration. 124 However, in August 2020, Republican Gover
nor Kim Reynolds issued an executive order that ended permanent felony disen
franchisement in Iowa for tens of thousands oflowan citizens, restoring the right 
to vote to Iowans who completed incarceration, probation, parole, or special sen
tence. 125 However, the order did not apply to certain felonies including felony 
homicide offenses. 126 In addition, following the executive order, Governor Reyn
olds requested that the state legislature amend the Iowa constitution to end per
manent disenfranchisement of persons with felony convictions, but no action has 
been taken to date. 127 

121 Voting Rights Restoration Efforts in Washington, supra note 112; Farrakhan, 623 F.3d at 
992-94. 
122 CHRIS UGGENoET AL., LOCKED OUT 2020: ESTIMATES OF PEOPLE DENIED VOTING RIGHTS DUE 
TO A FELONY CONVICTION, SENT'G PROJECT (OCT. 30, 2020), 
HTTPS:/ /WWW .SENTENCINGPROJECT .ORG/PUBLICATIONS/LOCKED-OUT-2020-ESTIMATES-OF
PEOPLE-DENlED-VOTING-RlGHTS-DUE-TO-A-FELONY-CONVlCTION/. 
123 See generally id. 
124 Voting rights Restoration in Iowa, BRENNAN CTR. FOR IDST. (Aug. 5, 2020), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
iowa. 
12s Id. 
126 Id. 
127 Stephen Gruber-Miller, Gov. Kim Reynolds Gives Her Annual Condition of the State Ad
dress, THE HAWK EYE (Jan. 14, 2020, 1:20 PM), https://web.ar
chive.org/web/20200115112017/https://www.thehawkeye.com/news/20200114/gov-kim
reynolds-gives-her-annual-condition-of-state-address. 
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b. Kentucky 

Like Iowa, Kentucky has also restored the voting rights of persons with fel

ony convictions through executive order. 128 Recent events in Kentucky illustrate 

how partisan differences in control of the position of Governor can impact voting 

rights restoration. In November 20 15 ,  Democratic Governor Steve Beshear is

sued an executive order that restored the right to vote to Kentucky citizens who 

had been convicted of non-violent offenses and had completed their sentences 

and also met certain other criteria, in addition to establishing a process through 

which individuals serving sentences could seek to have their right to vote re

stored. 129 However, in December 20 1 5, newly elected Republican Governor 

Mark Bevin issued a new executive order that immediately reversed Governor 

Beshear' s policy. 130 As a result, Kentucky returned to one of the most restrictive 

felony disenfranchisement regimes in the country that disenfranchised residents 

with prior felony convictions. 13 1 However, following his victory in the 20 19  elec

tions, Democratic Governor Andy Beshear (son of Governor Steve Beshear) is

sued an executive order that ended the state ' s  ban on voting rights for individuals 

with past felony convictions, and immediately restored the right to vote for more 

than 1 00,000 Kentucky citizens with prior convictions who completed their sen

tence, probation, and parole. 132 

c. Virginia 

Virginia is another state that has gradually restored the voting rights of per

sons with felony convictions through executive action. 133 Like Iowa and Ken

tucky, Virginia is one of three states that permanently disenfranchises all citizens 

with past felony convictions, but also confers on the governor the authority to 

restore voting rights . 134 In May 20 13 ,  Republican Governor Bob McDonnell is

sued an executive order that ended permanent felony disenfranchisement, restor

ing the right to vote for individuals who completed sentences, including paying 

any fmes, fees, or restitution, for non-violent offenses, and also eliminated a two

year waiting period prior to gaining the right to vote. 135 Between 20 14 and 20 1 5, 

Democratic Governor Terry McAullife accelerated restoration of the voting 

rights of persons with felony convictions through executive orders that 

128 Voting Rights Restoration in Kentucky, BRENNAN CTR. FOR JUST. (Aug. 5, 2020), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
kentucky. 
129 Id. 
130 Id. 
13 1 Id. 

133 Voting Rights Restoration in Virginia, BRENNAN CTR. FOR JUST. (Mar. 16, 2021), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
virginia. 
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streamlined the restoration process and removed a requirement that persons with 
felony convictions pay court costs and fees to have their right to vote restored. 136 

In April, May, and June 2016, Governor McAuliffe issued a series of exec
utive orders that restored the right to vote to persons with felony convictions who 
completed their sentence and probation or parole, but these orders were ulti
mately struck down by the Virginia Supreme Court in Howell v. McAuliffe in 
July 2016 as violative of the state constitution on the grounds that the governor 
was required to make clemency determinations on a case-by-case basis. 137 As a 
result of the decision, the state cancelled the voter registration ofroughly 13,000 
Virginians. 138 In response, Governor McAuliffe issued orders of restoration to 
individuals whose registration had been cancelled on an individual basis, begin
ning with the 13,000 individuals whose registrations had been cancelled follow
ing Howell. 139 In addition, Governor McAullife also announced a new process in 
which the Secretary of the Commonwealth would review individuals with com
pleted sentences and begin recommending restoration to the Governor on a roll
ing basis. 140 

Finally, on March 16, 2021, Governor Ralph Northam took executive action 
to restore voting rights to all individuals convicted of felonies upon completion 
of their prison sentence, restoring the right to vote to over 69,000 Virginians. 141 

Northam's executive action adopted new eligibility criteria that mirror those that 
are part of a proposed constitutional amendment that was recently enacted by the 
Virginia General Assembly in March 2021. 142 

3 .  State Constitutional Amendment 

A third path to felon voting rights restoration has been the enactment of state 
constitutional amendments. Recently, several states have enacted state constitu
tional amendments restoring and expanding the voting rights of persons with fel
ony convictions, including California, Virginia, and Florida. 143 

136 Id. 
131 Id. 
138 Id. 
139 Id. 
140 Id. 
141 Governor Northam Restores Civil Rights to Over 69,000 Virginians, Reforms Restoration 
of Rights Process, OFFICE OF GOVERNOR (Mar. 6, 202 1 ), 
https://www.governor.virginia.gov/newsroom/all-releases/202 1/march/headline-893864-
en.html. 
142 Id. 
143 Voting Rights Restoration Efforts in California, BRENNAN CTR. FOR JUST. (Nov. 4, 2020), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
califomia; Voting Rights Restoration in Virginia, supra note 133 ;  Voting Rights Restoration 
Efforts in Florida, BRENNAN CTR. FOR JUST. (Sept. 1 1  , 2020), https://www.brennan
center.org/our-work/research-reports/voting-rights-restoration-efforts-florida. 
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a. California 

In 2020, the California State Senate voted to approve Assembly Constitu

tional Amendment 6 (ACA 6), a state constitutional amendment ending disen

franchisement of individuals with felony convictions upon release from prison, 

and submitted it to voters for approval as Proposition 1 7 via the initiative pro

cess. 144 On November 3, 2020 California voters approved Proposition 17  . 145 Fol

lowing Proposition 1 7, the state constitution only bars individuals with felony 

convictions from voting while they are serving a prison sentence. 146 Proposition 

1 7  restored voting rights to approximately 50,000 Californians. 147 

b. Virginia 

As noted above, in March 202 1 ,  the General Assembly of Virginia enacted 

a constitutional amendment that automatically restores voting rights to all pris

oners upon release from prison. 148 Under the Virginia Constitution, the General 

Assembly must also re-approve this amendment in the next legislative session, 

and then send it to voters for ratification. 149 

c. Florida 

In 20 19, the voters of the state of Florida enacted Amendment 4 to restore 

voting rights to individuals with felony convictions upon completion of their 

prison sentence. 150 As noted below in Part 11.B . ,  the state government enacted 

S.B. 7066 to effectively undermine Amendment 4 through the imposition of LFO 

requirements as a condition of voting rights restoration, and in 2020, the 1 1  th 

Circuit upheld this law. 15 1 

B. The Legal Path 

Although voting rights advocates and reformers have secured some victories 

for fe voting rights through the enactment of laws aiming to limit the scope of 

felon disenfranchisement, states have found ways to perpetuate disenfranchise

ment through the reimposition of legal financial obligations (LFOs), as well as 

144 Voting Rights Restoration Efforts in California, supra note 143. 
14s Id. 
146 Id. 
147 Id.; Weekly Report of Population as of Midnight, CAL. DEP'T OF CORRECTIONS AND RE
HAB,. DMSION OF CORR. PoL'Y RSCH. AND INTERNAL OVERSIGHT, OFFICE OF RscH. (June 24, 
2020), https://www.cdcr.ca.gov/research/wp-content'up
loads/sites/l 7 4/2020/06/Tpop 1 d200617 .pdf. 
148 Voting Rights Restoration in Virginia, supra note 143. 
149 Id. 
150 PATRICIA MAzzEI, FLORIDIANS GA VE EX-FELONS THE RIGHT TO VOTE. LA WMAKERS JUST PUT 
A BIG OBSTACLE IN THEIR WAY, N.Y. TIMES {MAY 3, 2019), 
HTTPS://WWW.NYTIMES.coM/2019/05/03/us/FWRIDA-FELON-VOTING-AMENDMENT-4.HTML. 
151 Voting Rights Restoration Efforts in Florida, supra note 143. 
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defending or modifying state constitutional provisions that maintain or expand 
the categories of felonies that trigger disenfranchisement. 1 52 In this section, I an
alyze case studies ofrecent litigation challenging ongoing felony disenfranchise
ment in key states including Florida, Mississippi, and Alabama that continue to 
disenfranchise felons, including even after their release from prison. 1 53 These 
cases illustrate the different types of legal claims and strategies that advocates, 
lawyers, and civil rights groups have been deploying to challenge the most recent 
forms of felony disenfranchisement in these states, including wealth-based and 
race-based equal protection claims, poll tax claims, and procedural due process 
claims. 1 54 

1. Recent Federal Court Decisions 

a. Florida 

Florida has long had one of the most restrictive felony disenfranchisement 
regimes in the country and its felony disenfranchisement laws disenfranchise the 
most voters of any state in the US. 1 55 Until 2018, Florida permanently disenfran
chised all citizens with felony convictions unless the state Clemency Board re
stored their right to vote. 1 56 From 2010 to 2016, the total number of Floridians 
disenfranchised by Florida law rose from 1,536,000 to approximately 1,686,000 
voters, and in 2016, more than 20 percent of black voters in Florida were disen
franchised. 1 57 In 2018, the voters of Florida approved Amendment 4, a constitu
tional amendment that would have allowed most individuals with felony convic
tions to vote upon completion of all terms of their sentence including parole or 
probation. 1 58 If fully implemented, Amendment 4 was projected to restore voting 
rights to more than 1 million Floridians. 1 59 

However, following the enactment of Amendment 4, the state legislature en
acted S.B. 7066, and in June 2019, Republican Governor Ron DeSantis signed 
S.B. 7066 into law. 160 The new law sought to undermine Amendment 4 by intro
ducing a ''pay to vote" regime prohibiting voting rights restoration for more than 
1 million Floridians who had been released from prison until they paid off all 

152 Id. 
153 See id. 
154 Id. 
155 Id. ; Lawrence Mower, Florida Leads Nation in Voter Disenfranchisement, Criminal Jus
tice Group Says, TAMPA BAY TIMES (Oct. 14, 2020), https://www.tampabay.com/news/flor
ida-politics/elections/2020/10/14/florida-leads-nation-in-voter-disenfranchisement-criminal
justice-group-says/. 
156 Voting Rights Restoration Efforts in Florida, supra note 143. 
151 Id. 
15s Id. 
159 Id. 
160 Id. 
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legal financial obligations (LFOs) as imposed by courts as part of a felony con
viction, even where individuals could not afford to pay them. 161 

The Brennan Center and a coalition of voting rights and civil rights groups 
filed suit in federal district court in the Northern District of Florida on behalf of 
a group of seventeen plaintiffs who had been disenfranchised by the pay to vote 
regime in federal court, challenging S.B. 7066 on numerous grounds, claiming 
that the law violated the Equal Protection Clause and Due Process Clause, and 
the Twenty-Fourth Amendment prohibition on poll taxes. 162 The district court 
initially enjoined the law, 163 and the state of Florida appealed. 164 While the ap
peal was pending, Governor Desantis requested an advisory opinion from the 
Supreme Court of Florida as to whether the language "all terms of sentence in
cluding probation and parole" in Amendment 4 included financial obligations. 165 

In its advisory opinion, the Florida Supreme Court held that the language did 
include financial obligations. 166 

On appeal, the Eleventh Circuit Court of Appeals affirmed the injunction, 
and held that S.B. 7066's LFO system was unconstitutional. 167 The Eleventh Cir
cuit applied heightened scrutiny based on equal protection analysis to S.B. 
7066's "pay to vote" system on the grounds that the LFO requirement condi
tioned access to the vote based on wealth classification. 168 In applying height
ened scrutiny, the Eleventh Circuit panel drew on a set of precedents including 
Harper v. Virginia Board of Elections, Bearden v. Georgia and Griffin v. Illi
nois. 169 These precedents held that heightened scrutiny should apply to laws that 
restrict voting, access to criminal justice, or condition the exercise of fundamen
tal rights on the basis of wealth classifications. 170 

Following a trial, Judge Robert Hinkle ruled that SB 7066 was unconstitu
tional, granting a permanent injunction against the law. 17 1 Judge Hinkle ruled 

161 See Michael Morse, The Future of Felon Disenfranchisement Reform: How Partisanship 
and Poverty Shape the Restoration of Voting Rights in Florida, 109 CALIF. L. REV. 1143, 
1192-94. (2021). 
162 Jones v. Governor ofFla., 950 F.3d 795, 799-804 (11th Cir. 2020). 
163 See id. at 800. 
164 Id. 
165 See Advisory Op. to the Governor Re: Implementation of Amendment 4, the Voting Res
toration Amendment, 288 So.3d 1070, 1072 (Fla. 2020). 
166 Id. 
167 Jones, 950 F.3d at 800. 
168 Id. at 809 (holding that heightened scrutiny applies because the system creates "a wealth 
classification 
that punishes those genuinely unable to pay fees, fines, and restitution more harshly than those 
able to pay-that is, it punishes more harshly solely on account of wealth-by withholding 
access to the ballot box."). 
169 Id. at 818--23. 
170 Id. at 822-26. 
171 Jones v. Desantis, 462 F. Supp. 3d 1196, 1203, 1230-31, 1250, 1252 (N.D. Fla.), hearing 
en bane ordered sub nom. McCoy v. Governor of Fla., No. 20-12003-AA, 2020 WL 4012843 
(11th Cir. July 1, 2020), and rev'd and vacated sub nom. Jones v. Governor of Fla., 975 F.3d 
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that S.B. 7066's "pay to vote" system violated the Equal Protection Clause as it 
was based on an impermissible wealth classification in applying heightened scru
tiny to the LFO requirement, and also held that the pay to vote system violated 
the Twenty-Fourth Amendment's prohibition on poll taxes. 172 In addition, the 
district court further held that Florida's system for administering and keeping 
track ofLFOs was poorly administered because it made it very difficult for indi
viduals to ascertain what their outstanding LFOs were, and held that such a sys
tem failed rational basis scrutiny, and also suggested that this system also vio
lated procedural due process requirements. 173 

On appeal, the Eleventh Circuit reversed the district court and vacated the 
injunction in a 6-4 ruling. 174 The majority upheld Senate Bill 7066's "pay-to
vote" system of restoring the vote only after individuals satisfy LFOs, regardless 
of individuals' ability to pay. 175 In overruling the district court and earlier circuit 
court panel, the Court held that the earlier Eleventh Circuit Panel erred in apply
ing heightened scrutiny to Senate Bill 7066 because persons with felony convic
tions had no fundamental right to vote, and that Senate Bill 7066 did not invidi
ously discriminate on the basis of a suspect classification by ruling that indigency 
or lack of wealth was not a suspect class. 176 The Eleventh Circuit noted that fol
lowing Ramirez, states are permitted to "require felons to complete their terms 
of imprisonment and parole before regaining the right to vote." 177 The Court fur
ther held that states could restrict voting for felons in ways that they could not 
do for other citizens, because "requiring felons to complete their sentences is 
directly related to voting qualifications because imprisonment and parole are im
posed as punishment for the crimes by which persons with felony convictions 
forfeited their right to vote." 178 

The Eleventh Circuit also held that the earlier Eleventh Circuit Panel erred 
in applying heightened scrutiny to Senate Bill 7066 on the ground that it invidi
ously discriminated on the basis of wealth. 179 Instead, the Eleventh Circuit held 
that Senate Bill 7066 applied equally to both rich and poor persons with felony 
convictions, and that even if SB 7066 was based on a wealth-based classification, 
wealth is not a suspect classification and therefore would only trigger rational 
basis review. 180 Applying rational basis review, the Eleventh Circuit upheld Sen
ate Bill 7066's pay-to-vote system based on the grounds that it served two 

1016 (11th Cir. 2020), and afl'd sub nom. Jones v. Governor ofFla., 15 F.4th 1062 (11th Cir. 
2021). 
112 Id. at 1220, 1234. 
173 Id. at 1220, 1240--41. 
174 Jones v. Governor ofFla., 975 F.3d 1016, 1017 (11th Cir. 2020). 
115 Id. at 1028. 
116 Id. at 1029-30. 
111 Id. 
118 Id. at 1030. 
119 Id. 
180 Id. 
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legitimate government interests: "[t]he twin interests in disenfranchising those 
who disregard the law and restoring those who satisfy the demands of justice." 1 8 1 

In addition, the Eleventh Circuit also held that Senate Bill 7066 did not vio
late the Twenty-Fourth Amendment's prohibition on poll taxes, because the 
LFOs were not taxes but actually penalties because they were not enacted only 
to raise revenue, but also as punishment. 1 82 Furthermore, the majority also re
jected the plaintiffs' argument that Amendment 4 and SB 7066 were vague given 
that many felons were unable to locate their criminal judgments and could not 
determine which financial obligations were imposed for felony as opposed to 
misdemeanor offenses, or did not know the exact amount of fmancial obligations 
they were required to pay. 1 83 The majority held that "these concerns arise not 
from a vague law but from factual circumstances that sometimes make it difficult 
to determine whether an incriminating fact exists." 1 84 Finally, in rejecting plain
tiffs' argument that Amendment 4 and SB 7066 made it difficult to ascertain 
whether voters had fulfilled their LFOs and were eligible to vote, the majority 
held that Senate Bill 7066 did not violate procedural due process, ruling that the 
deprivation of voting rights was the product oflegislative, not adjudicative action 
and that Florida provides voters with adequate procedures to challenge ineligi
bility determinations. 1 85 

b. Mississippi 

Like Florida, Mississippi also has some of the most restrictive felony disen
franchisement laws in the nation. In 1890, Mississippi amended its constitution 
to add a provision permanently disenfranchising voters convicted of murder, 
rape, bribery, theft, arson, obtaining money or goods under false pretense, per
jury, forgery, embezzlement, or bigamy. 1 86 In addition, the state attorney general 
has also issued opinions stating that eleven other crimes are also covered under 
the foregoing list. 1 87 This provision was amended in the 1950s and 1960s. 1 88 In 
1950, burglary was removed from the list, and in 1968 rape and murder were 

181 Id. at 1034. 
182 Id. at 1037-38. 
183 Id. at 1047. 
184 Id. 
185 Id. at 1048--49. 
186 Sabrina Canfield, Full Fifth Circuit Hears Challenge to Mississippi Felony Voting Ban, 
COURTHOUSE NEWS SER. (Sept. 22, 2021 ), https://www.courthousenews.com/full-fifth-circuit
hears-challenge-to-mississippi-felony-voting-ban; Voting Rights Restoration in Mississippi, 
BRENNAN CTR. FOR JUST. (Mar. 27, 2014), https://www.brennancenter.org/our-work/research
reports/voting-rights-restoration-efforts-mississippi. 
187 Voting Rights Restoration in Mississippi, BRENNAN CTR. FOR JUST. (Mar. 27, 2014), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
mississippi. 
188 Mississippi Felony Disenfranchisement Law (Harness), DEMOCRACY DOCKET (Sept. 28, 
2017), https://www.democracydocket.com/cases/mississippi-felony-disenfranchisement-law
harness/. 

https://www.democracydocket.com/cases/mississippi-felony-disenfranchisement-law
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts
https://www.brennancenter.org/our-work/research
https://www.courthousenews.com/full-fifth-circuit
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added to the list. 189 As a result of its felony disenfranchisement provisions, Mis
sissippi has disenfranchised 218,181 people, equal to 9.63 percent of the state's 
voting population, including 127,130 blacks, equivalent to nearly 16 percent of 
the black voting age population in the state. 190 Mississippi has the ignominious 
distinction of disenfranchising a higher percentage of its residents based on fel
ony convictions than any other state in the US. 191 

Outside of litigation, there are three primary ways that Mississippi citizens 
with felony convictions can attempt to regain their right to vote: applying for a 
pardon from the Governor; applying for an executive order restoring civil rights 
from the Governor; or seeking to have the legislature pass a Bill of Suffrage re
storing their right to vote (requiring a 2-3 majority vote). 192 However, these 
methods have not been an effective vehicle for voting rights restoration, as only 
335 out of 166,494 persons (roughly 0.002 percent) who completed their sen
tence had their right to vote restored between 2000 and 2015. 193 

The primary approach of litigants challenging Mississippi's felony disen
franchisement laws has focused on challenging state constitutional provisions. In 
a recent case, Harness v. Hosemann, plaintiffs who lost their voting rights after 
they were convicted of crimes listed in Section 241 of the Mississippi Constitu
tion brought a challenge to the constitutionality of that provision, arguing that 
the enactment of the provision was motivated by a racially discriminatory pur
pose in violation of the Equal Protection Clause of the Fourteenth Amend
ment.194 A federal district court granted summary judgment for the state, holding 
that per a prior decision, Cotton v. Fordice, 195 amendment processes in 1950s 
and 1960s that changed the list of crimes that felons could be disenfranchised for 
effectively removed the discriminatory taint of the original 1890 provision. 196 

A three judge panel of the Court of Appeals for the Fifth Circuit affirmed 
the district court decision and upheld Section 241, again relying on the earlier 
decision in Cotton, which held that the 1950 and 1968 amendments "superseded 
the [ 1890] provision and removed the discriminatory taint associated with the 
original version." 197 The Fifth Circuit observed that the 1950 amendment remov
ing burglary from the list of disenfranchising crimes, and the 1968 provision 

1s9 Id. 
19 ° Felony Disenfranchisement in Mississippi, THE SENTENCING PROJECT (Feb. 2018), 
https://www.sentencingproject.org/wp-content/uploads/2018/02/Felony-Disenfranchisement
in-Mississippi.pdf. 
191 Id. 
192 Id. 
193 Id. 
194 Harness v. Hosemann, 988 F.3d 818, 820 (5th Cir. 2021) (upholding constitutionality of 
Section 241 of Alabama Constitution listing crimes for which felons can be disenfranchised, 
on ground that subsequent amendments to provision cured original provision of discriminatory 
taint). 
195 Cotton v. Fordice, 157 F.3d 388 (5th Cir. 1998). 
196 Id. at 389. 
197 Harness, 988 F.3d at 822 (citing Cotton v. Fordice, 157 F.3d 388 at 391 (5th Cir. 1998)). 

https://www
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adding murder and rape-two crimes that were historically excluded from the 
original 1890 list because they were not considered "black" crimes--demon
strated that these amendments removed the discriminatory taint of the 1890 pro
vision. 198 In support of its reasoning, the Fifth Circuit observed that amending 
Section 241 was a deliberative process requiring two-thirds majorities in both 
houses of the state legislature, followed by approval by a majority of voters in 
the state. 199 As a result, the Fifth Circuit held that the amendment procedures 
followed in 1950 and 1968 constituted re-enactments of Section 241, which re
moved the discriminatory taint of the original provision. 200 

In September 2021, the Fifth Circuit agreed to rehear oral arguments in the 
case in an en bane panel.201 During oral arguments, lawyers for the plaintiffs 
argued that the original offenses included in the 1890 provision were added ''with 
the express purpose of disenfranchising African Americans" and that race dis
crimination was a motivating factor behind the original provision. 202 In addition, 
lawyer Donald B. Verilli, a former solicitor general in the Obama Administration 
representing the plaintiff, observed "that citizens were never given the oppor
tunity to vote for or against the original eight disenfranchising crimes, which also 
include bribery, obtaining money or goods under a false pretext, perjury, embez
zlement and burglary."203 

c. Alabama 

Alabama is another state that has one of the most restrictive felony disen
franchisement laws in the nation, and restricts felon voting rights even after in
dividuals complete their prison sentence and are no longer on probation or pa
role.204 According to recent data, Alabama's law disenfranchises more than 
286,000 people statewide, amounting to 7.6 percent of the statewide voting age 
population and over 15 percent of the black male voting age population. 205 Orig
inally, the moral turpitude provision dealing with felony disenfranchisement was 
added to the Alabama Constitution during a state constitutional convention that 
was held as part of a broader effort to "establish white supremacy."206 In 1996, 
Alabama amended its constitution to limit disenfranchisement of persons with 
felony convictions to those convicted of felonies involving "moral turpitude:" 

198 Id. at 820; see Canfield, supra note 186 (noting that "[u]nder the original language of the 
Mississippi Constitution, a person convicted of stealing cattle could lose the right to vote, 
while those who were convicted of murder or rape could still cast a ballot---even from prison"). 
199 Harness, 988 F.3d at 820. 
200 Id. 
201 See Canfield, supra note 186. 
202 Id. 
203 Id. 
204 Thompson v. Alabama, CAMPAIGN LEGAL CTR. (Apr. 12, 2021 ), https://cam
paignlegal.org/cases-actions/thompson-v-alabama. 
20s Id. 
206 Id. 

https://paignlegal.org/cases-actions/thompson-v-alabama
https://cam
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"No person convicted of a felony involving moral turpitude, or who is mentally 
incompetent, shall be qualified to vote until restoration of civil and political 
rights or removal of disability."207 

Prior to 2017, there was no comprehensive list of felonies that involve moral 
turpitude which would disqualify a person from voting. 208 In 201 7, the legislature 
enacted HB 282 which defmed which crimes fit this category, and in the process 
narrowed the range of crimes eligible for disenfranchisement.209 Significantly, 
the new law had the potential to re-enfranchise tens of thousands of individuals 
who were disenfranchised but were not convicted of a crime that was eligible for 
disenfranchisement.210 However, the state has not allocated any resources to in
forming these citizens that they are eligible to vote.21 1  This is especially prob
lematic given that recent poll data showed that almost 72 percent of Alabamians 
with felony convictions who are not registered to vote did not know that the law 
changed or whether it had restored their voting rights. 212 

Recently, several individuals and groups including Campaign Legal Center 
and the Greater Birmingham Ministries filed suit in a federal district court chal
lenging Alabama's felony disenfranchisement laws in Thompson v. Merill.213 

Plaintiffs challenged Alabama's constitutional provision on several grounds, in
cluding that the moral turpitude standard used by Alabama to determine voter 
eligibility is racially discriminatory, imposed cruel and unusual punishment, and 
was unconstitutionally vague and arbitrary prior to 2017.2 14 In addition, like the 
Jones case in Florida, plaintiffs in this case also challenged Alabama's LFO re
quirements (requiring that felons pay certain court costs to gain eligibility) as 
wealth discrimination under the Equal Protection Clause and as a violation of the 
Twenty-Fourth Amendment's prohibition on poll taxes.215 On December 3, 
2020, the federal district court granted summary judgment for the Secretary of 
State, rejecting the plaintiffs' claims.216 

2. Recent State Court Litigation 

Following the Supreme Court's decision in Richardson v. Ramirez, felony 
disenfranchisement laws have also been challenged in state courts. In some cases, 

207 Ala. Const. Art. VIII,o§ 177(b); In Hunter v Underwood, the Supreme Court invalidated 
the provision as violative of Section 2 of the Fourteenth Amendment on the grounds that it 
was motivated by a racially discriminatory purpose and had disparate racial impact. 471 U.S. 
222,o222 (1985). 
208 Felony Voting Rights Restoration in Alabama, CAMPAIGN LEGAL CTR, https://campaignle
gal.org/cases-actions/felony-voting-rights-restoration-alabama (last visited, April 27, 2022) . .  
209 Ala. Codeo§ 17-3-30.1. 
210 See Felony Voting Rights, supra note 208. 
211 Id. 
212 Id. 
213 Thompson v. Merrill, 505 F. Supp. 3d 1239, (M.D. Ala. 2020). 
214 Id. at 1245. 
215 Id. at 1267. 
216 Id. at 1273. 

https://gal.org/cases-actions/felony-voting-rights-restoration-alabama
https://campaignle
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state courts have ruled in favor of plaintiffs in challenging the scope and appli
cation of state felony disenfranchisement laws.2 17 For example, a state court in 
California and state supreme courts in Iowa and Tennessee have limited the 
scope of these laws based on canons of interpretation favoring broader voting 
rights.218 However, since Ramirez, state supreme courts have generally upheld 
the constitutionality of state felony disenfranchisement laws.219 

Recent litigation challenging felon disenfranchisement laws in state courts 
has also had mixed results. In a breakthrough for voting rights, litigants brought 
a lawsuit challenging North Carolina' s LFO disenfranchisement laws as viola
tive of state constitutional provisions on equal protection and prohibiting prop
erty qualifications on the right to vote, and a state superior court entered a pre
liminary injunction in September 2020 ruling that there was a substantial 
likelihood that plaintiffs would prevail on the merits on their claims that 
N.C. G. S. § 13-1 violated both the prohibition on property qualifications affecting 
the right to vote and the equal protection provisions of the state constitution. 220 

Following a trial in August 2021, the state trial court issued an injunction restor
ing the right to vote to more than 55,000 residents with felony convictions on 
probation, parole and post-release supervision, but this injunction was stayed by 
the North Carolina Court of Appeals preventing voting rights restoration in ad
vance of the May and July primary elections, and the North Carolina Supreme 
Court affirmed the stay .221 However, the Court of Appeals also ruled that after 
the primary elections, the State Board of Elections must implement the trial 
court' s judgment and order restoring the vote to the 55,000 residents with felony 
convictions on probation, parole and post-release supervision, restoring the vote 
for these residents in time for the November general election in North Carolina. 
By contrast, recent litigation challenging Minnesota' s felony disenfranchisement 
laws as violating the right to vote, equal protection, and due process under the 

217 Joshua A. Douglas, State Judges and the Right to Vote, 77 OHIO ST. L. J. 1, 21-22 (2016) 
(discussing state court decisions in California, Indiana, and Tennessee). 
218 Id. at 23, citing to League of Women Voters of Cal. v. McPherson, 52 Cal. Rptr. 3d 585, 
588 (Ct. App. 2006), May v. Carlton, 245 S.W.3d 340, 345--48 (Tenn. 2008), and Chiodo v. 
Section 43.24 Panel, 846 N.W.2d 845, 847, 857 (Iowa 2014). 
219 Id. at 23-24 ( discussing state supreme court decisions upholding the constitutionality of 
state felon disenfranchisement laws). 
22 
° Cmty. Success Initiative v. Moore, No. 19 CVS 15941, 2020 WL 10540950, at *4 

(N.C.Super. Sep. 04, 2020); see also Fighting for Rights Restoration, PROJECT DEMOCRACY, 
https://protectdemocracy.org/project/fighting-for-rights-restoration/#section-0 (last accessed, 
February 18, 2021). 
221 See Cmty. Success Initiative No. 19 CVS 15941 at *4; NCSBOE, Numbered Memo 2021-
06 (Aug. 23, 2021), https://www.ncsbe.gov/about-elections/legal-resources/numbered-memos 
(emphasis in original); see also NCSBOE, Statement of Ruling in Community Success Initia
tive v. Moore Case (Aug. 23, 2021), https://www.ncsbe.gov/news/press-re
leases/2021/08/23/statement-ruling-community-success-initiative-v-moore-case. 

https://www.ncsbe.gov/news/press-re
https://www.ncsbe.gov/about-elections/legal-resources/numbered-memos
https://protectdemocracy.org/project/fighting-for-rights-restoration/#section-0


22 NEV. L.J. 967 

998 NEV ADA LA W  JOURNAL [Vol. 22:3 

state constitution has thus far been unsuccessful and the state court of appeals 
ruled against the plaintiffs and upheld the constitutionality of the laws. 222 

C. Critiquing Federal Court Deference to State Felon Disenfranchisement 
Policies 

In the wake of Ramirez, federal courts continue to uphold state felony dis
enfranchisement policies, including the latest generation of policies. In doing so, 
I argue that the federal judiciary has abdicated its role as a counter-majoritarian 
check on state political majorities in the area of criminal justice and felon disen
franchisement in several ways. 

First, courts have effectively abdicated their role as constitutional guardians 
in the review of structural race-based discrimination in the criminal justice sys
tem through their adoption of highly deferential approaches in cases involving 
Eighth Amendment cruel and unusual punishment and Voting Rights Act Section 
2 claims. By classifying felon disenfranchisement measures as punishment, these 
laws could be challenged as violating the Eighth Amendment' s prohibition on 
cruel and unusual punishment. As Pamela Karlan observes, Atkins provided 
guidance on two types of evidence that can be used by courts in assessing 
whether a given punishment offends community standards: "recent legislative 
decisions and trends" and approaches "within the world community."223 Karlan 
suggests that based on recent state trends toward restoring the voting right of 
persons with felony convictions, such evidence could be marshalled in support 
of Eighth Amendment challenges to felony disenfranchisement laws. 224 

Second, courts have also failed to serve as a check on wealth-based discrim
ination by states with the imposition of LFOs. As Beth Colgan has found in her 
research on wealth-based penal disenfranchisement, states' imposition of eco
nomic sanctions, including fines, fees, surcharges, and restitution results in the 
disproportionate disenfranchisement of poorer individuals with felony convic
tions.225 Colgan argues that courts could rely on Bearden' s equal justice principle 
to apply heightened scrutiny to LFOs and other requirements that disproportion
ately disenfranchise poorer voters. 226 

222 Schroederov. Simon, 962 N.W.2do471 (Minn. Ct. App. 2021), rev. grantedo(Aug. 10, 2021) 
(The case was appealed to the Minnesota Supreme Court and that court heard oral arguments 
in November 2021). 
223 See Karlan, supra note 55 at 27-28, citing Atkins v. Virginia, 122 S. Ct. 2242, 2246 (2002) 
(holding that held that the execution of mentally retarded individuals violated the Eight 
Amendment's prohibition on cruel and unusual punishment). 
224 Id. 
225 See Beth Colgan, Wealth Based Penal Diserifranchisement, 72 V AND. L. REV. 55 (2019) 
( describing how state systems of economic sanctions in criminal justice leads to the disenfran
chisement of former felons who are poor, and arguing for application of the Bearden equal 
justice principle by courts to scrutinize these policies). 
226 Id. ; see also Louis Fisher, Criminal Justice User Fees and the Procedural Aspect of Equal 
Justice, 133 HARV. L. REV. 112, 141 (2020) (arguing for application of both the substantive 
and procedural aspects ofBearden's equal justice principle to laws that condition voting rights 
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Third, as the Eleventh Circuit en bane panel's decision in Jones v. Governor 
of Florida illustrates, courts have failed to address state administrative and gov
ernance failures in state data tracking on LFOs and transparency mechanisms for 
informing persons with felony convictions of their eligibility to vote, especially 
in states like Alabama where the state government changes the list of crimes for 
which felons can be disenfranchised. As Louis Fisher notes, the procedural as
pect of Bearden's equal justice principle could be used by courts as a tool to 
challenge the constitutionality of states' application of ability to pay procedures 
that are used to determine whether persons with felony convictions are eligible 
to vote.227 

Ill. THE PATH FORWARD: NEAR-TERM AND LONG-TERM STRATEGIES FOR 
VOTING RIGHTS RESTORATION 

The persistence of felony disenfranchisement at the state level highlights two 
key dimensions of US federalism. First, Ramirez and subsequent Supreme Court 
and federal court decisions have entrenched a highly deferential framework for 
the review of felony disenfranchisement laws, affirming the strong power of 
states over regulation of voting qualifications and elections. Second, these deci
sions also confirm that felony disenfranchisement is within the discretionary 
power of states, and it is ultimately up to state governments as to whether they 
choose to continue such policies. In light of these realities, I argue that the 
broader movement for felon voting rights restoration must strategically assess 
state level political partisan dynamics, explore the possibilities of state level ad
ministrative and transparency initiatives aimed at addressing state governance 
failures, and understand the need for long-term political mobilization efforts 
through national legislation and the appointment of progressive federal judges. 

In this section, I analyze and assess the political terrain for reforms restoring 
felon voting rights. Second, I argue for the need to consider near term strategies 
that focus on administrative governance and transparency aimed at restoring 
felon voting rights. Third, I consider longer-term strategies for ending felony 
disenfranchisement for persons who complete their prison sentences.228 

A. Assessing the Political Terrain for Felon Voting Restoration at the State 
Level 

The foregoing section illustrates the need to assess how variation in state 
political and governance structures can better inform future campaigns to restore 
felon voting rights. Beyond the conventional divide between more progressive 

laws that condition voting rights on repayment of legal financial obligations). 
227 Id. at 141--42. 
228 Although the ideal goal of most felon voting rights restoration advocates would be to end 
felon disenfranchisement even for those who are currently incarcerated, given current political 
realities, this is unlikely in the near term, though a more realistic goal may be for complete 
abolition of felon disenfranchisement in certain states with Democratic majorities. 
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states with Democratic majorities, and more conservative states with Republican 
majorities, recent developments at the state level illustrate that the opportunity 
structure for success in felon voting rights restoration is also impacted by other 
factors including political dynamics and institutional structure. 

The analysis in Part II.A. suggests a typology of state governance with re
spect to felon disenfranchisement: progressive restoration states, executive res
toration states, and conservative retrenchment states. In progressive restoration 
states, democratic majorities in the electorate and in state government provide 
for favorable conditions for the enactment of legislation and state constitutional 
amendments restoring felon voting rights upon completion of prison sentences. 
Executive restoration states include states with both Republican majorities (such 
as Iowa and Kentucky), and swing states such as Virginia. In these states, alt
hough there is significant opposition to restoring felon voting rights, individual 
Governors (including Republican Governor Reynolds in Iowa and Democratic 
Governor Beshear in Kentucky) who support re-enfranchisement can invoke 
their strong executive powers to restore the franchise to a large number of indi
viduals with felony convictions who completed their prison sentences. 

A third category is conservative retrenchment states including Florida, Ala
bama, and Mississippi. This category encompasses a range of retrenchment of 
felon disenfranchisement. Florida is an example of state where felon voting 
rights restoration has been contested, in which a majority of voters enacted leg
islation or amendments to restore felon voting rights, but state government lead
ers pushed back on such efforts through the enactment of legislation imposing 
LFOs as a condition of voting rights eligibility, and failure to improve adminis
trative procedures for ascertaining voter eligibility. In addition, in Alabama and 
Mississippi, state governments continue to defend felony disenfranchisement 
laws in federal courts and make the restoration of felon voting rights extremely 
difficult through the imposition of vague and arbitrary laws on crimes that qual
ify for disenfranchisement, the imposition of LFOs, and failure to provide for 
transparency and notice mechanisms that apprise persons with felony convic
tions of potential eligibility after the state modifies its list of eligible crimes that 
trigger disenfranchisement 

Voting rights reformers need to calibrate strategies aimed at ending felony 
disenfranchisement by taking advantage of states in which favorable political 
conditions or institutional structures allow for paths to voting rights restoration. 
As Part II.A illustrates, some progress is possible even in Republican states like 
Iowa and Kentucky, where governors have utilized their powers to restore voting 
rights to a large number of residents. 

B. Near Term Approaches: Focusing on Administrative Processes and 
Structural Governance 

Federalism and the nature of limited rights frameworks governing felony 
disenfranchisement continue to present obstacles to challenging felony 
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disenfranchisement laws at the state level. Given the hostile legal terrain facing 
federal court challenges to LFO disenfranchisement, advocates, reformers, and 
grassroots coalitions must continue to pursue interim reforms through alternative 
pathways that do not fully rely on litigation alone. I argue that reformers must 
also focus on initiatives and strategies aimed at addressing state-level adminis
trative and governance failures highlighted by the federal litigation challenging 
LFO disenfranchisement in Florida, Alabama, and Mississippi. 

In the federal court litigation challenging Florida's LFO disenfranchisement 
policies, the district court in its ruling following trial highlighted the administra
tive irrationality of Florida's "pay to vote" system of legal and fmancial obliga
tions. Judge Hinkle held that Florida'se" . . .  inability to reasonably administer the 
pay-to-vote system, including its inability in many instances even to determine 
who is eligible to vote and who is not, renders the pay-to-vote system even more 
irrational than it otherwise would be."229 In Jones v. DeSantis, the dissenting 
judges also highlighted Florida's inability to administer SB 7066's pay-to-vote 
system, highlighting how many persons were unable to locate their criminal 
judgments and could not determine the exact amount of fmancial obligations they 
were required to pay.230 In addition, the challenges to Alabama's felony disen
franchisement laws also highlight another problem-namely, that the state has 
not done enough to provide felons and the public with information about which 
crimes are eligible for disenfranchisement.23 1  This suggests the need for robust 
initiatives aimed at addressing state failures in two key areas: (1) administrative 
governance and transparency initiatives that are designed to ascertain and pro
vide those with felony convictions complete and accurate information about the 
exact amount of LFOs owed to the state,232 and (2) reform initiatives aimed at 
providing the public and those with felony convictions complete and accurate 
information about what crimes qualify for disenfranchisement. 

229 Jones v. DeSantis, 462 F. Supp. 3d 1196, 1230 (N.D. Fla.), hearing en bane ordered sub 
nom; see also McCoy v. Governor of Fla., No. 20-12003-AA, 2020 WL 4012843 (11th Cir. 
July 1, 2020), and rev'd and vacated sub nom; see also Jones v. Governor of Fla., 975 F.3d 
1016 (11th Cir. 2020), and afj'd sub nom; see also Jones v. Governor of Fla., 15 F.4th 1062 
(11th Cir. 2021). 
230 See, e. g. , Jones, 975 F.3d at 1066 (Jordan, J., dissenting) (observing that "Florida cannot 
tell felons-the great majority of whom are indigent-how much they owe, has not completed 
screening a single felon registrant for unpaid LFOs, has processed O out of 85,000 pending 
registrations of felons (that's not a misprint-it really is 0), and has come up with conflicting 
(and uncodified) methods for determining how LFO payments by felons should be credited"). 
231 See supra part 11.B for discussion of Alabama case. 
232 One example of such an initiative is Free Our Vote, an initiative co-founded by Neel Su
khatme and Alexandeer Billy that seeks to provide a database of information collected from 
Florida counties in order to assist felons in ascertaining outstanding fees and fines they owe to 
the state. See Free Our Vote, https://freeourvote.com, 

https://freeourvote.com
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C. Longer Term Strategies 

While the typology presented in Part III.A. does suggest the possibility of 

reform in some Republican majority states, the reality is that the post-Ramirez 
framework has for the most part created a two-tier landscape for the restoration 

of felon voting rights which has allowed for felon voting rights restoration in 

more progressive states with Democratic majorities, while making it difficult to 

challenge felon voting rights restrictions in other states, including states with Re

publican majorities. In light of the two-tier landscape for voting restoration, what 

longer-term strategies should voting rights advocates and reformers adopt to ad

vance the cause of voting rights restoration for persons with felony convictions? 

Given the Supreme Court' s and federal courts' deference to and upholding 

of state felony disenfranchisement regimes, reformers must focus on three pri

mary strategies that focus on both near-term and longer-term horizons. First, vot

ing rights and civil rights groups and progressives must mobilize support pres

suring state legislatures and Congress to enact voting rights legislation that 

includes provisions that end felony disenfranchisement at least upon release from 

prison. However, in the current political landscape and current Congress, enact

ing such legislative reforms seems unlikely. In March 202 1 ,  Democrats intro

duced legislation-H.R. 1 ,  the "For the People Act" -that included provisions 

that would end felon disenfranchisement for those who had completed prison 

sentences, but the bill stalled due to a lack of support for it in the Senate. 233 More 

recently, the Senate considered and voted on election reform and voting rights 

legislation entitled the Freedom to Vote Act that included provisions to end fel

ony disenfranchisement for those who complete their prison sentences.234 How

ever, Democrats were unable to muster the 60 votes necessary to overcome the 

Republican filibuster of the legislation. 235 

Second, political mobilization to elect Democratic Presidents in successive 

national elections will also be necessary in order to reshape the federal judiciary 

as part of a long-term strategy aimed at overturning the Ramirez decision and 

appointing judges who will adopt a new approach that applies heightened scru

tiny to felon disenfranchisement laws based on wealth and race, based on the 

Supreme Court' s earlier precedents in cases including Bearden and Griffin. In 

addition, progressive judges would be more likely to be receptive to Voting 

Rights Act claims targeting structural discrimination in state criminal justice sys

tems, as well as procedural due process claims that focus on deficient 

233 Senate Democrats Fail to Advance Voting and Elections Bill in Senate, CBS NEWS (Oct. 
21, 2021, 8: 18 AM), https: //www.cbsnews.com/news/freedom-to-vote-act-voting-rights-fails
senate/. 
234 Id. ;  However, there are many commentators that have suggested that there may be limita
tions on Congress' ability to enact legislation banning felony disenfranchisement. See e.g. , 
Richard L. Hasen, The Uncertain Congressional Power to Ban State Felon Disenfranchise
ment Laws, 49 How. L.J. 767 (2006). 
235 Senate Democrats Fail to Advance Voting and Elections Bill in Senate, supra note 233. 

https://www.cbsnews.com/news/freedom-to-vote-act-voting-rights-fails
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administrative governance systems for determining the exact amount of LFOs 
and voter eligibility. 

Third, the most effective (albeit highly difficult) way to reverse Ramirez and 
federal courts' deferential approach to the review of state felony disenfranchise
ment laws would be to enact a constitutional amendment guaranteeing a funda
mental right to vote for all voting age Americans. Many scholars have advanced 
support for such an amendment, and in 2020, Senators Elizabeth Warren and 
Richard Durbin introduced a resolution in support of such an amendment in the 
US Senate.236 

CONCLUSION 

Felony disenfranchisement practices across a large number of states con
tinue to deprive millions of Americans of the right to vote, with a disproportion
ate impact on minority voters.237 Although some progress has been made with 
respect to voting rights restoration of persons with felony convictions, especially 
in states with Democratic majorities, many states continue to disenfranchise per
sons with felony convictions through a variety of institutional mechanisms and 
practices. This includes maintenance of LFO requirements, antiquated institu
tional mechanisms for granting and restoring voter eligibility, resistance to 
changing constitutional or statutory felony disenfranchisement laws, legislative 
undercutting of statewide initiative amendments that restore voting rights like 
Florida' s Amendment 4, or through ineffective administrative mechanisms for 
maintaining records on voting eligibility.238 

As this Article demonstrates, recent felony disenfranchisement measures 
have relied on the imposition of LFOs and other measures to block persons with 
felony convictions from gaining voting eligibility through policies that dispro
portionately target poor and minority voters.239 Federal court litigation challeng
ing these policies has been unsuccessful in large part due to existing legal prec
edents that insulate felony disenfranchisement policies and failure to review 
wealth-based classifications under heightened scrutiny.240 Given the existing re
ality of strong conservative judicial majorities on the Supreme Court and in many 
federal circuits, federal courts are unlikely to change course in the near future. 

Because of the nature of federalism and existing precedent interpreting the 
Fourteenth Amendment as authorizing state felony disenfranchisement policies, 
states continue to have significant autonomy and control when it comes to felony 

236 See Richard L. Hasen, Bring on the 28th Amendment, N.Y. TIMES (June 29, 2020) (discuss
ing the need for a constitutional amendment guaranteeing a fundamental right to vote), 
https://www.nytimes.com/2020/06/29/opinion/sunday/voting-rights.html; see also Enshrin
ing a Right to Vote in the US Constitution, THE ADVANCEMENT PROJECT (Aug. 4, 2020), 
https://advancementproject.org/enshrining-a-righttovote-in-the-u-s-constitution/. 
237 Hasen, supra note 236. 
238 See supra discussion, Part 11.B, and Part III.B. 
239 See supra discussion at Part 11.B. 
240 See supra discussion at Part 11.B. 
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disenfranchisement policies. In addition, current political dynamics also continue 
to drive felony disenfranchisement policies in conservative states with Republi
can majorities and in "swing" states such as Florida, where Republican control 
of state governance depends in part on voter suppression and disenfranchisement 
policies. 

Consequently, any long term national strategy aimed at meaningful and sys
temic restoration of felon voting rights will require a combination of several ap
proaches on the political front including: national political mobilization targeted 
at Congress and electing Democratic presidents; state level mobilization partic
ularly in swing states with large disenfranchised populations including Florida; 
and state level campaigns aimed at addressing administrative and governance 
processes governing data collection on LFOs, record.keeping, and notice pro
cesses for informing individuals of voter eligibility. At the same time, scholars 
and voting rights advocates must continue to produce scholarship, commentary 
and other support for alternative doctrinal approaches based on the Bearden

Griffin line of cases that recognize wealth-based discrimination claims triggering 
heightened scrutiny of LFO disenfranchisement, and vagueness and procedural 
due process frameworks that apply close scrutiny to the deficiencies and failures 
of state administration of LFO regimes. 
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