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COMMENTARY
FREEDOM OF MOVEMENT AND TRAVEL DOCUMENTS
IN COMMUNITY LAW
DANI=

C. TuRAcK*

T IE Member countries of the European Communities stand on the threshold
of European integration. One important feature of this development has
been the removal of restrictions on mobility within the territory of the Communities for nationals of the Member countries. Such persons are now able to
cross the national boundaries within the Communities' territory for the purpose
of taking up gainful employment. This achievement is due to the efforts of the
Communities and in particular, their measures in relation to travel documents.
The matter of travel documents and simplification of frontier formalities for
tourist nationals of the Member States of the three European Communities has
been undertaken by two other inter-governmental organizations, namely, the
Council of Europe and the Organization for Economic Co-operation and Development, and will not be reviewed at this time. This commentary will focus on
the legislation of the European Coal and Steel Community, the European
Economic Community and the European Atomic Energy Community in the
interrelated areas of labor mobility and travel documents.
THE EUROPEAN COAL AND STEEL COMMUNITY

Article 69(1) of the Treaty Instituting The European Coal and Steel
Community [hereinafter cited ECSC] provides for Member States to "renounce
any restriction based on nationality against the employment in the coal and
steel industries of workers of proven qualifications. . ."I Responsibility for
bringing about the mobility of labor in these industries rests in the hands of
the High Authority.2 The purpose underlying the free movement of coal and
steel workers is of course, to ensure the best distribution of labor in order to
raise production within the Community to its full potential.
In March 1953, the High Authority set up a working party to study the
best way of implementing Article 69. After the High Authority received and
considered the working party report, the High Authority took the view that if
they met with the representatives of the Member States at an inter-governmental
conference, the necessary blueprint could be worked out.
On December 16, 1953, the High Authority informed the Member States
of its views which included a suggestion calling for the introduction of "une
* Visiting Canada Council, University of Michigan Law School, 1967-68.
1. On the free movement of labor in the ECSC see M. Bernstein, Labour and the European Communities, in European Regional Communities, a New Era on the Old Continent 226,
242 (M.G. Shimm, H.W. Baade & R.C. Everett eds. 1962); N. Catalano, Manuel De Droit
Des Communautis Europ~ennes 293-96 (2d ed. 1964).
2. Art. 69(5) of the Treaty. See Treaty of Rome, March 25, i957, 298 U.N.T.S. 87,
51 Am. J. Int'l L. 930 (1957).
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carte de libre circulation." This card would be uniform within the Community,
printed in the four official languages of the Community and would be valid for
both coal and steel industry workers having certain recognized qualifications.
Member States would issue these cards to their nationals under the conditions
put forward in the working party's report. 3 The scheme for introducing the
Authority refree movement card which was already approved by the High
4
ceived the Common Assembly's approval on May 19, 1954.
Negotiations3 continued between the Governments of the Member States
and the Special Council of Ministers until a Decision was taken by the latter
at a special session on December 8, 1954. The Decision called for the introduction of a Community Labour Card. To execute the Decision, the Special Council7
of Ministers meeting in July 1955, adopted an administrative Arrangement.
On August 12, 1957 the administrative Arrangement came into force following
the necessary ratification by the Member States.
Article 4 of the administrative Arrangement provides that "the labour card
enables its holder to travel freely in response to an offer of work which may
be communicated to him."8 An Annex attached to the administrative Arrangement contains a list 9 of those persons in the coal and steel industries entitled
to use the Community Labour Card. Although it might appear from reading
Article 4 that the holder of the Community Labour Card could freely cross the
frontier of his own State into the territory of another Member State to take
up an offer of work there without possessing a travel document, the contrary
is true. Article 12(2) of the Decision' ° provides that the Community Labour
Card would not of itself constitute a sufficient travel document to enable its
holder to cross national frontiers. Consequently, the holder of the Community
Labour Card had to possess a national passport or other recognized travel
document in order to proceed to another Member country to take up his employment. Considering the procedure to be followed in applying for a Community Labour Card and the particulars contained on the Card, 1 the Coin3. High Authority of ECSC, Report on the Situation of the Community at the Beginning of 1954 59 (1954). Other modes of effecting freedom of movement, in addition to
the labor card are discussed in id. 58-59.
4. [1954] E.E.S.C. 3.0. 415.
5. For a summary of the steps taken to reach and implement the resulting program

see Div. of Studies, Infor. & Doc. of the Eur. Parl. Ass. at Lux., L'application du Traitt
instituant la C.E.C.A. au cours de la p6iode transitoire 93-98 (1958).
6. [19571 E.E.S.C. 3.0. 367. The Decision was not effective until Sept. 1, 1957.
7. ECSC Report on Arrangement en execution de ]a Decision relative a l'application
de l'article 69 du Trait instituant la Communaut6 Europ~ene du Charbon et de l'Acier
(1956). The Arrangement is discussed in High Authority of ECSC, Report on the Situation
of the Community Laid Before the Extraordinary Session of the Common Assembly 139-41
(1954).

8. This is an unofficial translation.
9. A second list was approved by the Community on May 16, 1961, and entered into

effect on July 5, 1963. This is published in [1963] E.E.C. 3.0. 1637.

ne deviant produire, outre ]a
10. Art. 12(2) states: "Pour franchir la fronti~re, ils
Carte de Travail elle-m~me, que le passeport national ou les documents en tenant lieu."
11. Annex I to the administrative Arrangement contains a model of the Community
labor card.
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munity and the Member States seem to have gone only half way to bring
about the free mobility of labor in the coal and steel industries. The intention
had been to create a common labor market within these industries. The Member States were well aware of their own restrictive interpretation of Article 69
or the ECSC Treaty as it was the basis of a Resolution 12 adopted by the Common Assembly on May 13, 1955, which invited all the Member countries to take
the necessary measures in their national legislatures to make the application of
Article 69 of the ECSC Treaty more realistic.
After the Community Labour Card was in force for one year, the High
Authority acknowledged that the results hoped for had been meagre.' 3 This
situation has improved over the years, but the full potential as contemplated, is
yet to be attained. Use of the Community Labour Card as a travel document
might not solve all of the problems connected with the labor-mobility program, but it can alleviate the worker to the extent of his having to acquire
a national passport or other travel document before moving across the border.
Part of the legislation of the European Economic Community relating to
the free movement of workers in that Community is also applicable to the
workers in the coal and steel industries. Consequently, matters pertaining to
national passports and identity cards of the ECSC workers are determined at
present by E.E.C. legislation. 1 4 The door, however, remains open to the ECSC
to adopt its own legislation on the subject. It can reduce the red tape involved
in travel for its workers by endorsing the Community Labour Card as a suitable
travel document.
THE EUROPEAN ECONOMIC COMMUNITY
Certain fundamental principles in the Treaty Instituting The European
Economic Community [hereinafter cited EEC] were to operate for realization
of the Community's purposes. One such principle as set out in Article 3(c)
of the EEC Treaty calls for "the abolition, as between member States, of the
obstacles to the free movement of persons, services and capital." Within the
purview of this principle, we shall examine the free movement of labor, freedom
of establishment and the free rendering of services as affected by travel documents.
A. Free Movement of Labor15
The EEC Treaty contains certain provisions relating to the free movement
of workers among the Member States. 16 Article 48 ensures that the objective
12.

[1955] E.E.S.C. J.O. 780.

13. High Authority of ECSC, Seventh General Report on the Activities of the Community 228 (1959). For a description of the steps taken by the Community to make Art. 69
of the Treaty more realistic see ECSC Report, supra note 7, at 93.
14. See infra notes 15-84 and accompanying text.
15. On the free movement of labor see Lewin, The Free Movement of Workers, 2
Comm. Mt. L. Rev. 300, 309 et seq. (1965) ; see also N. Catalano, supra note 1, at 365-70.
16. For the meaning of the word "worker" see Unger v. Bestuur Der Bedrijfsvereniging
Voor Detailhandel En Ambachten (Case 75/63), [1964] Comm. Mkt. L. Rev. 319, 331-33
(Eur. Comm. Ct. of justice).
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of free movement of workers will be achieved not later than the beginning of
190, the terminal point of the transitional period. Achievement in this sense
means that the national workers of each Member State will be able to accept
an offer of employment made in any of the territories of the Community and
practice their skills there under the same conditions as the nationals of that
State. An e~sential precept of this undertaking is the crossing of national
boundaries by workers in order to reach their place of employment, a factor
which necessitates a common policy concerning travel documents. Article 49
entrusts the Council with the task of outlining the program to bring about that
common policy.
In accordance with Article 49, the European Commission carried out its
study on the subject during 1959 and 1960, and submitted proposals to the
Council in the form of a draft regulation and draft directive.17 Both drafts were
in turn forwarded to the Economic and Social Committee and the European
Parliament for their commentsi Following the two consultations, the Commission amended its proposals and submitted them to the Council. On June 12,
1961, the Council issued Regulation No. 15, Relating To First Steps For The
Achievement Of Free Movement Of Workers Within The Community' and on
August 16, 1961, the Council issued a Directive" meant to complement the
Regulation and designed to render State administrative procedures more
flexible.
The preamble of the Directive of August 16, 1961 states that this first
phase of gradualness as prescribed by the Treaty, would apply for a maximum
period of two years. If successful, labor mobility envisaged by the operation
of Regulation No. 15 and its accompanying Directive would bring European
integration a step closer to reality. Professor Sandri, a member of the Commission which prepared the Regulation and Directive, regarded the mobility of
labor within the Community as "an element of economic Integration in its own
right, though closely linked and interdependent with the free movement of
goods, services and capital. Together with these it forms the basis of Com'2 1
munity policy."
On the occasion of the Council's approval of the Regulation, Professor
Sandri stated:
17. The draft regulation and directive proposed by the Commission are fouind in
[1960] E.E.C. J.O. 1388. A summary discussion of the draft is found in EEC Comm'n
Fourth General Report on the Activities of the Community 52-55 (1961).
18. This procedure of sending the Commission's draft regulation and draft directive to
the Economic and Social Committee and the European Parliament for comments was
followed in the case of the Commission's subsequent drafts.
19. [19611 E.E.C. J.O. 1073. An official translation has been published by the HMSO.
Reg. No. 15 came into effect on Sept. 11 1961. For a discussion of the implementing
measures of the Regulation see EEC Comm'n Fifth General Report on the Activities of the
Community 57 (1962).
20. [1961] E.E.C. J.O. 1513. The Directive went into force on Aug. 21, 1961,
21. Sandri, The Free Movement of Workers in the Countries of the Evropean Economic
Community, [1961] EEC Bull. 5-10 (June 1961).
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Even more than freedom of movement for goods and capital, which
can be realised in any customs union, the freeing of the movement of
workers illustrates the disappearance, however gradual, of old barriers
which marked off our six countries. Free movement of workers is to
be fully established by the end of the transition period at the latest....
The Regulation therefore assumes special importance in the setting
of Community policy; all who believe in the integration of Europe
and who are looking forward to its completion may 22
rightly welcome
the adoption and entry into force of this new measure.
According to Article 5 of Regulation No. 15, "every national of a Member
State may freely leave the territory of the State to take up employment definitely
offered in the territory of another Member State .... ,,23
Article 11 of the
Regulation sought to assist the free movement of the national worker's dependents. It read:
1. The spouse and children, under the age of 21 years, of a
worker who is a national of a Member State and who is regularly
employed in another Member State shall be allowed to take up residence with him in the latter State's territory.
2. Each Member State shall encourage the admission of every
member of a family who is wholly
or principally dependent on the
24
worker and lives under his roof.
In order to allow the free ingress and egress of these persons, Article 2 of
the Directive provided:
1. Each Member State, in accordance with its legislation shall
issue or renew to its nationals desiring to go to another Member State
in response to actual offers of employment, together with members of
their families, a passport or an identity card setting out in particular
their nationality and permitting them freely to leave the country and
to return to it.
2. The passport must be valid at least for all Member States and
countries of direct transit between Member States. When the passport
is sole document valid for 2leaving
the country, its validity must be
5
for not less than five years.
"Members of the family" as used in Article 2(1) of the Directive refers
to persons mentioned in Article 11 of the Regulation. In practice, each Member
State would freely admit a national worker of another Member State and
family members of such worker, if the worker was entering in response to an
actual offer of employment and such persons presented a valid identity card
or passport issued by their State of origin.
In the absence of presenting a valid identity card, the receiving State
could require each person seeking entry to possess a national passport. 26 When
22.
23.
24.
25.
26.

[1961] EEC Bull. 68-69 (July-Aug. 1961).
This is an unofficial translation.

Id.
Id.
Art. 3(1) of the Directive.
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the receiving State admitted the foreign worker and members of his family to its
territory, a residence permit was issued to them. It was, however, in the discretion of the host country whether to require submission of the national passports
or identity documents by27those entering to the host authorities before issuing
them a residence permit.
The Community encouraged the Member countries not to charge for the
issuance or renewal of travel documents, but if a fee was essential for these
documents or for the forms required for their issue or renewal, it was not to
exceed the administrative costs. 28 Member States were asked to take the necessary measures to render maximum simplification of the formalities and procedures for obtaining passports and' identity documents required under the Directive.29 Regulation No. 15 and the Directive of August 16, 1961, were not
applicable to the workers of recognized skills in the coal and steel industries
under the ECSC Treaty, nor to the individuals seeking access to qualified posts
in the nuclear field under the Euratom Treaty 0 unless the legal position of these
persons was not governed by the aforementioned Treaties or Arrangements con1
cluded in consequence of these Treaties.3
Implementation of Regulation No. 15 and its accompanying Directive was
32
to be supervised by the Commission. An Advisory Conunittee was established
to assist the Commission "inits examination of questions which involve the
carrying into effect of the provisions of the Treaty and of measures taken for
its implementation, where these involve the free movement and employment of
workers," and a Technical Committee created 33 to assist the Commission "in
the preparation of all technical work and measures for the implementation of
the Regulation and any eventual supplementary provisions, as well as in their
promotion and in supervising their results."
The position of seasonal and frontier workers as well as entertainers and
musicians, was to be arranged at a later date.34 Subsequently, the Council
approved Regulation No. 18 Concerning Procedures For Applying Regulation
No. 15 To Artistes And Musicians 5 which covered the last two mentioned
groups, in that the provisions already viewed in respect of Regulation No. 15
were applicable. Seasonal and frontier workers did not have their positions
clarified until the second stage of liberalization came into force.
As Regulation No. 15 was to expire on September 1, 1963, the European
27.
28.
29.
30.
31.
32.
33.

Id. Art. 5.
Id. Art. 6(1).
Id. Art. 6(2).
Reg. No. 15, Art. 42(1); Directive, Art. 7(1).
Id. Art. 42(2); Directive, Art. 7(2).
Id. Art. 39.
Id. Art. 47.

34.

Id. Art. 46.

35.

[1962] E.E.C. J.O. 722. On the application of Reg. No. 18 by Member States see

Libre Circulation et Migrations des Travailleurs dan la Communautf, in 1 EEC Commission
Rapport sur 1'application du Regulation No. 15 et la Directive du 16 Aout 1961 49-50 (1964)
[hereinafter cited 1 Libre].
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Commission was entrusted with the task of submitting its proposals to the
Council for the second stage prior to September 30, 1962.16
Implementation of these Regulations and the Directive did not encroach
upon the State's right to prevent workers of another Member State or members
of their family from entering or remaining on their territory if there was a
threat to the host State's public order or public safety. Article 48(3) of the
EEC Treaty provides that the free movement of labor was "subject to limitations justified by reasons of public order, public safety and public health"
37
which clearly intended to safeguard the vital interests of the Member States.
It was essential to correctly evaluate the concepts of public policy, public safety
and public health in a manner which would eliminate subjectivity on the part
of authorities of Member States, and at the same time carry out the intention
of Article 5638 of the EEC Treaty and Article 47 of Regulation No. 15. 39 Consideration had to be given to the convictions of the persons concerned both in
their country of origin and in the receiving country in order that the declaration of practice of such convictions not automatically constitute grounds for
refusing entry or residence. It was also neccessary to assist the General Programme For The Removal Of Restrictions On The Freedom Of Establishment
and the GeneralProgramme For The Removal Of Restrictions On The Freedom
Of Supply Of Services. For this purpose the Council issued a Directive on February 25, 1964, To Co-ordinate Special Measures In Respect Of Movement And
Residence Of Foreigners,Justified On Grounds Of Public Policy On Law And
Order, Public Safety And Public Health.40 The concepts which hitherto could
have been the basis for discrimination were defined. 4 ' Persons to benefit from
36. Reg. No. 15, Art. 52.
37. See Matter of Expulsion of an Italian Worker (Case II A 483/63), [19653 Comm.
Mkt. L. Rev. 53 (Oberverwaltungsgericht, Mflnster of Ger. 1963); Matter of Expulsion
of an Italian National (Case II 114/63), [1965] Comm. Mkt. L. Rev. 285 (Landgericht,
Gdttingen of Ger. 1963).
38. Art. 56 reads:
1. The provisions of this Chapter and the measures taken in pursuance thereof
shall not prejudice the applicability of legislative and administrative provisions
which lay down special treatment for foreign nationals and which are justified by
reasons of public order, public safety and public health.
2. Before the expiry of the transitional period, the Council . . . shall issue
directives for the co-ordination of the above mentioned legislative and administrative provisions. After the end of the second stage, however, the Council, acting
by means of a qualified majority vote on a proposal of the Commission, shall issue
directives for co-ordinating such provisions in each Member State, fall within the
administrative field.
39. Id. Art. 47 reads:
Within six months of this Regulation coming into force the Council, on a
proposal of the Commission and under the conditions laid down in the Treaty,
shall issue directives designed to ensure that Member States shall base any refusal
of admission to their territory of a worker and members of his family from another
Member State on a uniform list of illnesses and disabilities.
This is an unofficial translation.
40. [1964] E.E.C. J.O. 850. Article 10 of this Directive called upon member states
to put their own provisions into force within 6 months of notification of the Directive and
to inform the Commission of their compliance and measures adopted internally. This
Directive went into effect on March 19, 1964.
41. Directive, Arts. 2, 3, 4.
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the application of the Directive of February 25, 1964, were "nationals of a Member State residing in or travelling to another Member State of the Community,
either for the purpose of exercising a wage-earning or self-employed occupation,
or as a recipient of services" and to the "spouse and members of the family
satisfying the conditions of the regulations and directives adopted for the carry42
ing out of the Treaty in this field."
Article 3, paragraphs 3 and 4, of the Directive of February 25, 1964, are
significant; they provide:
3. Expiry of the identity document which made it possible to
enter the receiving country and for the latter to issue a residence permit
shall not justify removal from the territory.
4. The State which issued the identity document shall grant the
holder of such document permission to enter its territory without fornealities even if the43document has expired or the nationality of the
holder is in dispute.
Hence, the expiration of the holder's passport or identity document was not
an incident which would challenge the State's public policy, public security
or public health. The Directive placed a limitation upon the decisions of national authorities in regard to entry, residence and removal of nationals of other
44
Member States.
Proposals for the second stage of liberalization of labor mobility were
submitted to the Council by the Commission on October 5, 1962. 4 5 After further
47
consideration,4 6 the Council issued on March 25, 1964, Regulation No. 38
On The Freedom Of Movement For Workers Within The Community which
replaced 48 Regulation No. 15 and Regulation No. 18. Before considering
Regulation No. 38, it should be noted that as far as the administrative procedures of Member States concerned passports and national identity cards, if
state practice was not coincidental with the Community's legislation as set out
in the Regulations and the Directives at the time of their entering into force,
it conformed shortly thereafter.49 Such co-operation was essential on the part
of Member States as the Regulations and Directives are not self-executing.
42. Id. Art. 1. This is an unofficial translation.
43. This is an unofficial translation.
44. For a discussion of the objectives of this Directive in relation to its prognosticative
functioning see Van Gerven, The Right of Establishment and Free Supply of Services, 3

Comm. Mkt. L. Rev. 344, 358 et seq. (1966) and authorities cited therein.
45. The draft regulation of Oct. 5, 1962, is found in [1962] E.E.C. J.0. 1344.
46. The Council sought the comments of the European Parliament and the Economic
and Social Committee and handed back the draft to the Commission for further consideration before the amended draft was finally submitted to the Council for approval. See
[1963] EEC Bull. No. 7, at 3 (Supp.). The same procedure took place prior to the
Council's approval of Reg. No. 15 and Directive of Aug. 16, 1961.
47. [1964] E.E.C. J.O. 965. A brief indication of the main points in Reg. No. 38
is set out in EEC Comm'n Seventh General Report on the Activities of the Community 46
(1964). On the achievements of Reg. No. 38 see EEC Comm'n Eighth General Report on
the Activities of the Community 241 (1965).

48.

Reg. No. 38, Art. 59. When it went into effect on May 1, 1964, It replaced Regs,

No. 15 and No. 18.
49. The successes and shortcomings arising out of the application of Reg. No. 15 and
the Directive of Aug. 16, 1961, by Member States were noted by the Commission in June
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Regulation No. 38 went much farther than its predecessor. The preamble
relates that the special rules contained therein were to apply to artists and
musicians. Nationals of Member States who were seasonal or frontier workers,
two groups of workers omitted previously, were now to benefit as well as national
workers of the Member States who satisfied the conditions laid down in the
Regulation. Regulation No. 38 also applied to national wage-earners accompanyig a person supplying services in another Member State or supplying services
on behalf of such persons.5 0
The rule concerning members of the family entitled to stay with the
worker in another Member State Was expanded. Previously, it will be remembered, only the worker's spouse and children under 21 years of age were entitled
to join him. Regulation No. 38 widened this benefit to cover relations, ascendants
and descendents dependent upon the Worker or his spouse. Also, the age limit,
as regards the worker's children, is removed. The exercise of this right is now
conditional upon the Worker providing satisfactory accommodation for his
family. 51
The Directive On The Abolition Of Restrictions On Movement And Residence Within The Community Of Workers And Member Of Their Families
Belonging To Member States 2 approved by the Council on March 25, 1964,
superseded the Directive of August 16, 1961. Included in this Directive are a
number of measures designed to accomplish unrestricted entry and exit of
1964. See 1 Libre 28-49, 50-56. On the application of Art. 48 of the Treaty and Reg. No. 15
in the courts see the cases cited in supra note 37.
50.

Reg. No. 38, Art. 1 provides:

,

1. Any national of a Member Sate shall be entitled to take up wage-earnhing
employment within the territory of another Member State, on the conditions laid
down in this Regulation, if such employment has been notified to the competent
labor exchange as vacant ....
2. Any wage-paid worker who is a national of a Member State with his residence in the territory of a Member State, and whose employer, provides services
within the territory of another Member State, either by virtue of the legislation of
the latter or in accordance with a Council Directive applying Article 63(2) of the
Treaty, shall be entitled to carry on his occupation on behalf of his employer, in the
conditions laid down in this Regulation, whether or not he accompanies such employer.
This is an unofficial translation.
51. Article 17 of the Regulation sets out the persons entitled to take up residence with
the worker in the territory of another State and provides:
1. The following persons shall be allowed to take up reisdence workera who are
nationals of one Member State and regularly employed within the territory of
another Member State, irrespective of their nationality:
(a) Spouse and children under the age of 21 years;
(b) Dependent ascendants and descendants of the worker and his spouse.
2. Each Member State shall encourage the admission of every member of a
family dependent on the worker referred to in paragraph 1, and living under his
roof.
3. For the purposes of paragraphs 1 and 2 the worker must have available for
his family a dwelling considered as normal for national workers in the area where
he is employed.
This is an unofficial translation.
52. [1964] E.E.C. J.O. 981. The Directive went into force on May 1, 1964. For a
discussion of Reg. No. 38 and the Directive see [1964] EEC Bull. No. 5, at 8; Brown,
Recent Developments in the Social Policy of the European Econontic Comm)unity, 3 Comm.
Mkt. L. Rev. 184, 187-92 (1965); Lewin, supra note 15, at 315.
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national workers and their families. Persons to benefit, as already outlined, are
incorporated by reference in Article 1. The national worker has a right to leave
his State, if the conditions of Regulation No. 38 are met, to take up wage-paid
employment in another Member State simply on presentation of an identity
card or valid passport. Furthermore, the worker has a right to return to his
State of origin. Similar rights apply to the worker's family. These persons are
to be able to obtain or renew the requisite identity card or passport which indicates their nationality. If a passport is the required travel document in order
to leave the country, it is to have an initial validity of at least five years, and
has to be valid for at least all Member States and the countries of direct transit
58
between them.
The national worker of a Member State also has a right to enter another
Member State to take up wage-paid employment there simply on presentation
of a valid passport or identity card. Dependent members of the worker's family
enjoy a similar right.54 The worker and his family have a right to reside in the
Member State; such persons will find this right stated in the residence permit
which is available on presentation of (a) the worker's travel document by
which he gained entry to the State, and (b) a document countersigned by the
appropriate employment service certifying that the worker had a regular employment in the territory. 5 A worker seeking employment for three months or
less requires only his identity card or passport to cover his stay."0
At a maximum the charge for the issuance or renewal of the identity card
or passport was to be an amount not greater than the actual administrative
costs, and Member States were encouraged not to make any charge at all.
Formalities and procedures for obtaining these documents were to be made as
57
simple as possible.
Regulation No. 38 and the Directive of March 25, 1964, could be applicable
to workers of recognized skills in the coal and steel industries under the ECSC
Treaty, and to skilled workers in the nuclear field under the Euratom Treaty,
as well as to the families of these workers, if the legal position of such persons
was not governed in the aforementioned Treaties or measures taken thereunder.58
When the European Parliament discussed the draft regulation which was
to become Regulation No. 38, it adopted a recommendation to extend the
benefit of the Regulation to refugees and stateless persons residing legally in
Member States. The Economic and Social Committee, the Commission and the
Council did not favor such an extension, as the EEC Treaty envisaged only
regulating the relations of nationals of the Member States. The Council made a
Declaration of Intention5" on March 25, 1964, that refugees under the Geneva
53. Directive Art. 2.
54. Id. Art. 3(1).
55. Id. Art. 4.

56. Id. Art. 6(1) (a).
57. Id. Art. 7.
58. Reg. No. 38, Art. 53(2); Directive, Art. 9(2).
59. [1964] E.E.C. J.O. 1225.
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Convention of 1951, who were legally resident in a Member State and sought
permission to take up wage-paid employment in another Member State, were
to be given sympathetic consideration.
Regulation No. 38 and the Directive of March 25, 1964, were not immediately put into operation in the Member countries. Belgium, for example,
only brought its legislation into conformity with the Community's legislation
on December 21, 1965.60 Other States employed a more liberal attitude than was
called for in the Community's legislation; in June 1966, it was announced that
during the last three-fourths of 1965, the Federal Republic of Germany, Italy
and Luxembourg had no restrictions on the free movement of workers.6 1
Article 60(1) of Regulation No. 38 made the Commission responsible for
submitting new proposals by December 31, 1967, on the third and final stage
which would achieve the complete free movement of workers by December 31,
1969. However, as the customs union of the Community was to come into
operation ahead of the original schedule, the Commission decided that it would
be in the best interests of the Community to have the initiation of free movement of labor commence simultaneously with the free movement of goods on
July 1, 1968. To this end, the Commission approved a draft regulation and
draft directive which were submitted 62 to the Council of Ministers on April 5,
1967. Upon approval by the Council, the draft regulation and its accompanying
directive will succeed Regulation No. 38 and its complementary Directive.
If the draft regulation in its present form is adopted by the Council, all
nationals of Member States will have the right of access to, and can perform
salaried work anywhere in, the Community under the same conditions as national workers of that State.6 3 The preamble of the draft regulation indicates
that the term "workers" means permanent, seasonal and frontier workers, and
persons supplying services. "Members of the family" of the worker, which includes the worker's spouse, their children under 21 years of age or in their
charge, and ascendants of the worker or his spouse who live under the worker's
roof, have a right to stay with the worker whatever their nationality. 4 Member
States would also favor admission of other family members under the care and
roof of the worker in his country of origin.6 5
In the draft directive, we find that Member countries are to suppress any
restrictions on travel and residence for persons mentioned in the draft regulation.06 Member States are to recognize the right of workers to leave their territory to engage in a salaried position in another Member State. This right can
be exercised by the worker and the members of his family dependent upon him
60. 3 Comm. Mkt. L. Rev. 474-77 (1965).
61. EEC Comm'n Ninth General Report on the Activities of the Community 232
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62.
63.
64.
65.
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EEC Comm'n Doc. No. 67, at 134 (1957).
Reg. No. 38, Art. 1.
Id. Art. 10(1).
Id. Art. 10(2).
Id. Art. 1.

BUFFALO LAW REVIEW
simply by presenting an identity card or valid passport.67 In accordance with
their own law, Member States were to issue or renew identity cards or passports
which specified the holder's nationality.68 Passports would be valid for at least
all Member countries and for countries of direct transit between them. If the
passport is the only valid document for leaving the State, its period of validity
was to be not less than 5 years. 69 An exit visa or similar obligation could not be
imposed upon a Member State's nationals.70
Workers and their families would be admitted to Member States, according
to the draft directive, simply upon the presentation of a national identity card
or valid passport.71 No entry visa or similar obligation could be imposed on
such persons unless a member of the worker's family was not a national of any
Member State. In this last situation, the Member States were to provide all
72
necessary facilities to obtain the visa.
Member States were to recognize the right of the worker and his family
to reside on their territory-such right was to be verified in the issuance of an
"identity card of a national of an EEC Member State." 73 This document which
is the proposed replacement for the present residence permit will be standardized
in the six Member countries. In order to be issued an EEC identity card
the individual must present his national identity card or valid passport as well
74
as other prescribed papers.
Passports issued or renewed to the worker and members of his family, and
the documents required for such issuance or renewal were to be gratis or not
to exceed the cost of administration if a charge had to be made. 75 Any visa
required would be issued gratis. 716 In addition, Member States were to take
maximum measures to simplify procedures and formalities for obtaining these
documents. 77 Member States could only deviate from the Directive's conditions
on the grounds of public policy, public security or public health 78 which have
already been defined.
As in the previous instances, the regulations and directives would not be
applicable to workers governed by the ECSC Treaty and the Euratom Treaty
or their families 79 unless their legal position was not governed by these Treaties
or measures taken in consequence thereof.80
Although the draft regulation is mainly concerned with terminating the
67. Id. Art. 2(1).
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73.

Id. Art. 2(2).
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75.
76.
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4(1). A model of the document appears in the Annex to the draft direc-
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78. Id. Art. 9.
79. Id. Art. 50(1) (draft regulation); Directive, Art. 10(1) (draft directive).
80. Id. Art. 50(2) (draft regulation); Directive, Art. 10(2) (draft directive).
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remaining vestiges of existing "national priority" in access to employment, it
is still a long way from bringing into reality, along with its accompanying
Directive, the idea embodied in Article 3(c) of the EEC Treaty. The Council
could go all the way to accomplish this end by eliminating the proposed EEC
identity card and adopting a similar policy to that exercised in the Benelux
Economic Union, that is, the ability of national workers of the Member countries
and their families to cross into another Member State solely on possession of a
valid travel document.
It might be mentioned that any agreement signed by a Member State with
a third country for the free movement of workers, such as the conventions concluded in 1963 and 1964 between France and the Republics of Mali, 81 Mauritania,8 2 Senegal,8 3 and Tunisia, would not give nationals of these Republics the
right to work in Member countries of the Community other than in France.
These persons would not be entitled to intra-Community freedom of movement.
Nationals of these Republics who meet the conditions enumerated in the conventions would enter into competition with nationals of the Member States of
the Community who wish to work in France.84 The effective operation of these
bilateral conventions has a direct impact on labor mobility within the Community. In the example given, the former French colonies are underdeveloped
and have a surplus of manpower. Every national from these Republics who
avails himself of the opportunity presented to better his lot by working in
France, disposes of the need of offering that opportunity to a national from another Common Market country. The EEC Treaty leaves France free to pursue
its own policies with non-member countries on this point, which when exercised is detrimental to the whole concept of a Community labor-market.
B. Freedom of Establishment in the Community8 5
Articles 52-58 of the EEC Treaty deal with the subject of freedom of
establishment.8 6 The right to establishment refers to the right of an individual
to enter another country and pursue an occupation, or set up and carry on a
81. Decree No. 63-560 of May 30, 1963, [1963] J.0. 5205-07 France.
82. Decree No. 64-31 of Jan. 11, 1964, [1964] 3.0. 562-63 France.
83. Decree No. 64-254 of March 14, 1965, [1964] J.0. 2593-94 France.
84. [1965] E.E.C. 3.0. 13 where the answer to the question posed by Mr. Troclet,
parliamentarian, can be found.
85. See generally, N. Catalano, supra note 1, at 371-78; G. Chesn6, L'Etablissement
Des Estrangers En France Et La Communauti Rconomique Europ~enne (Paris 1962);
U. Everling, The Right of Establishment in the Common Market (1964); Loussouarn, La
liberation de l'etablissement dans la communauti gconomique europ~ene, 1 Rev. Trim.
droit Europeen 169-80 (No. 2 1965) ; Scholz, Bruns-Wuestefeld, Le Tallec & Bronsart, The
Right of Establishment in the EEC, in International Manual on the European Economic
Community 233-63 (H. Junckerstorff ed. 1965); Van Gerven, The Right of Establishment
and Free Supply of Services Within the Common Market, 3 Comm. Mkt. L. Rev. 344-62
(1965) ; Van Gerven, Les droits d'itablissement et de prestation de services dans Le March6
commun, 79 Journal de Tribunaux 357-62 (1964).
86. On the interpretation of Art. 53 of the Treaty see Costa v. Ente Nazionale Per
LIEnergia Electrica (ENEL) (Case 6/64), [1964] Comm. Mkt. L. Rev. 425 (Eur. Comm. Ct.
of Justice); see also Note 2 Comm. Mkt. L. Rev. 197-220 (1964).
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business there.87 The EEC Treaty provides that "restrictions on the freedom
of establishment of nationals of a Member State in the territory of another
Member State shall be progressively abolished in the course of the transitional
period."88 Establishment is complementary to freedom of mobility and refers
in general to persons who would not be classified as "workers."
Although the free supply of services will be considered subsequently, it
would perhaps be useful, at this juncture, to distinguish between the usage
of establishment and supply of services as both will concern the same type of
activities exercised by nationals of a Member State on the territory of another
Member State. Professors Stein and Hay state that "establishment connotes a
continuous activity carried on within another State; services . . . are usually
supplied across state lines and even if rendered within the other state, are not
9
part of a continuous activity.")8
It was the responsibility of the Council of Ministers to introduce a general
program before the expiration of the first stage, to bring about the abolition
of the restrictions within the Community that precluded freedom of establishment.90 To this end, the Commission prepared proposals on the subject which
were subsequently submitted to the Council during March 1960. On October 25,
1961, the Council gave its approval to the General ProgrammeFor The Removal
Of Restrictions On The Freedom Of Establishment.91
Title II of the General Programme supplemented the principle found in
Article 3(c) of the Treaty by providing for the following steps to be taken
prior to the expiration of the second year of stage two of the transitional
period:
The legislative and administrative provisions which in each of
the Member States govern the entry and residence of nationals of other
Member States shall be adjusted, except as required for reasons of
public order, public safety or public health, if they are liable to impede admission to and the exercise of non-wage-earning activities
by such nationals, especially where such provisions have economic
aims.
Execution of the General Programme was in the hands of the Council
which was to promulgate the supplementing directives.
87. The definition used in this article is that used by A. Campbell & D. Thompson,
Common Market Law 46 (1962). See also Junckerstorff, supra note 85, at 234.
88. Art. 52 of the Treaty.
89. 1 Documents For Use With Cases and Materials on the Law and Institutions of
the Atlantic Area 292 (E. Stein & P. Hay eds. 1963).
90. Art. 54(1) of the Treaty.
91. The Council sent the draft to the Economic and Social Committee and the Assembly for comment in conformity with Art. 54(1) of the Treaty. For a discussion of the general
program see Oppermann, L'application des Programmes Generaux de ]a C.E.E. concernant
]a liberte d'etablissement et la libre prestation des services, [1964] Revue du Marchc.
Commun. 544; Note, Droit d'gtablissement-Services-Programmes gnlraux, (19621
Revue du March6 Commun. 170. The general program is found in [1962) E.E.C. J.O.
36, 167 (2 pts.). An English translation prepared by the EEC Comm'n is found in 2 Documents For Use With Cases and Materials on the Law and Institutions of the Atlantic Area
124 (1963). The general program was promulgated on Dec. 18, 1961.
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The Commission prepared a draft directive92 to fulfill Articles 54 and
63 of the Treaty and Title II of the General Programmes 93 which it submitted
to the Council on July 10, 1962. On February 25, 1964, the Council adopted
the Directive To Abolish Restrictions On Freedom Of Movement And Freedom
To Reside Within The Community For Nationals Of Member States In Regard
To Establishment And The Provision Of Services. 4
Restrictions were, nevertheless, allowed to operate until after the expiration of the transitional period whenever a Member State's public order, public
safety or public health was at stake. 95 These grounds, as we have noted, were
defined and co-ordinated in another Directive issued by the Council.96
Examination of the Directive on February 25, 1964, shows that restrictions
were to be removed in respect of:
(a) nationals of a Member State who are established or who
wish to establish themselves in another Member State for the purpose
of exercising there a self-employed occupation or who wish to offer
services there;
(b) nationals of Member States wishing to go to another Member State as recipients of services;
(c) the spouse and children aged less than 21 years of such
nationals irrespective of their nationality;
(d) the ascendants and descendants of these nationals and their
97
spouses who are dependent on them, irrespective of their nationality.
These persons were to enjoy the right of entering another Member State
simply on production of an unexpired identity card or passport. 98 If these individuals entered another Member State to offer or receive services for three
months or less, the identity document used to enter the territory was sufficient
to cover their stay.99 The same rule applies to the latter's dependent family
members, spouse and children. 00° Article 3 of the Directive refers to a "residence permit" required by a national of a Member State to reside on the territory of another Member State. For issuance of such residence permit, the State
0
can require the applicant to produce the document under which he entered.' '
Member States were to issue and renew, in accordance with their domestic
92. [1962] EEC Bull. 5 (Oct. Supp. 1962).
93. General Programme For the Removal of Restrictions on the Freedom of Establishment, tit. 11, and General Programme For the Removal of Restrictions on the Freedom of
Supply of Services, tit. II, [1962] E.E.C. 3.O. 36.
94. [1964] E.E.C. J.O. 845.
95. Directive, Art. 56.
96. Directive To Co-ordinateSpecial Measures in Respect Of Movement and Residence
of Foreigners, Justified on Grounds of Public Policy of Law and Order, Public Safety and
Public Health, [1964] E.E.C. J.O. 850.
97. Directive, Art. 1 (unofficial translation). In addition, Member States were to give
favorable consideration in the case of other members of the family dependent on these
persons referred to in paras. 1(a), (b), and living under the same roof, in Directive, Art.

1(2).
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legislation, to their nationals possessing an identity card or a passport specifying their nationality, and were to enable such persons to freely leave and reenter the country. 0 2 If the national authorities issued a passport, it was to
be valid for all Member States and for the countries of direct transit between
them. The passport had to be valid for at least 5 years if it was the sole docu08
ment for leaving the country.
If charges had to be made for the issuance or renewal of residence permits,
passports and identity cards, or for documents necessary to their issuance or
renewal, such charges were only to meet administrative costs.1'0 A Member
State could refuse entry for reasons of public policy, public safety or public
order. In order to avoid discrimination however, these concepts had been previously defined. 10
The Directive of February 25, 1964, like all the other directives requires
implementation by national authorities which are sometimes not very prompt.10"
This Directive on freedom of establishment is but one of a number of directives
on the subject. 0 7 Those which followed relate to specific areas in the economic
sphere, while the Directive of February 25, 1964, is general and applies to all
economic sectors.
C. The Free Supply Of Services'0"
Removal of the restrictions on the free supply of services within the Community is supplementary to the free movement of workers and the right of
establishment. Articles 59-66 of the EEC Treaty are relevant to the topic
as a whole. There is no express definition of "services" 0 9 in the Treaty although
Article 60 does set out what is to be included in the use of the term. Restrictions on nationals of Member States freely supplying services within the
Community were to be progressively abolished by the end of the transitional
period. Moreover, the free supply of services could be extended to nationals
102.
103.
104.

Id. Art. 6(1).
Id. Art. 6(2).

106.

See Note 3, Comm. Mkt. L. Rev. 474-77 (1966). On the application of freedom of

Id. Art. 7.

105. See supra notes 15-84 and accompanying text.
establishment and services in France see G. Chesn6, supra note 85; Salmon, L'application en
France des directives de la E.E.C., [1965] Revue du March6 Commn. 165.
107. [1966) EEC Bull. No. 8 (Supp.) contains a list of the Regulations and Directives
of the Community on Freedom of Establishment and Supply of Services.
108. The subject has been considered by Van Gerven, The Right of Establishment and
Free Supply of Services Within the Common Market, 3 Comm. Mkt. L. Rev. 344-62 (1965);

see also N. Catalano, supra note 1, at 379-89; U. Everling, supra note 85, at 115.

109. For a discussion of the term see, A. Campbell & D. Thompson, supra note 87, at
48-49, 131.
The services to which this chapter of the Treaty refers are residual, being services which are not governed by the provisions relating to the free movment of
goods, capital or persons, nor by the provisions dealing with transport. They differ
therefore from the concept of 'services2 generally accepted by economists and

statisticians. Services represent activities which are of a more temporary nature than
those covered by the provisions dealing with establishment.
Id. at 48.

COMMENTARY
of a non-Member State, if they were established in a Member State. 110 Responsibility for introducing a general program towards the free supply of
services was in the hands of the Council. The task of drafting the necessary
program was accomplished by the Commission in July 1960, and was submitted to the Council at that time. 1 ' On October 25, 1961, the Council approved the General Programme For The Removal Of Restrictions On The Fre dom 01 Supply Of Services.112 It was promulgated on December 18, 1961. Title
II of the General Programme expressly provides that:
Before the expiry of the second year of the second stage of the
transition period, steps must be taken to adjust, particularly by rescinding clauses which have economic aims, any legislative or administrative provisions which in any Member State govern the entry, departure or residence of nationals of other Member States, except as
required for reasons of public order, public safety or public health,
if they are liable to impede the supply of services by such nationals
or by trained workers or staff holding positions of responsibility accompanying the supplier or performing the service on his account." 83
To execute the General Programme, as we have already seen, the Council
adopted on February 25, 1964, the Directive To Abolish Restrictions On Freedom Of Movement And Freedom To Reside Within The Community For Nationalt Of Member States In Regard To Establishment And The Provision Of
Services.114 Details on public policy, public health and public order which also
affected those persons who supplied services within the Community were embodied in a Directive adopted by the Council on February 25, 1964, and have
been discussed." 5
A number of further directives" 6 on the free supply of services have been
promulgated by the Council, however these were designed to regulate the
rendering of services in particular fields and do not touch the matter of travel
documents which is governed by the general Directive of February 25, 1964.
EJ1*ATOM
One of the aims in the Treaty Establishing The European Atomic Energy
Community requires the promotion and facilitation of nuclear research in the
'' 7
Member States for "speedy establishment and growth of nuclear industries. I
To achieve this result, the free movement of persons in the nuclear field must
110. Art. 59 of the treaty.
111. In accordance with Art. 63 of the Treaty, the Economic and Social Committee
and the Assembly were then consulted.
112. [1962] E.E.C. J.O. 32. A translation of the general program prepared by the EEC
Comm'n is found in 2 Documents, supra note 91, at 134. For a comment on the general
program see Note, Droit d'6tablissement-Services-Programmes geiniraux, [1962] Revue
du March6 Commun. 170.
113. This is an unofficial translation.
114. See supra note 94 and accompanying text.
115. See supra note 40 and accompanying text.
116. See supra note 107.
117. Art. 1 of the Treaty.
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operate. The Six recognized this prerequisite and bound themselves to "abolish
all restrictions based on nationality, which have been placed upon access by
nationals of any of the Member States to specialized employment in the
nuclear field, subject to such limitations as may be imposed by the basic requirements of public order, public safety and public health." 1" 8 The nuclear
common market to which the Community is aiming n" can only flourish when
such a policy is developed and maintained. To move freely within the Community, persons connected with the nuclear field required special travel regulations which would allow them to cross into the Member countries with a minimum of red tape.
When the draft was considered by the European Parliament, that body
stressed the need for avoiding any clash between the directive before it and the
directive of the EEC concerning the free mobility of workers.120 The Commission amended the draft which was then submitted to the Council. On March 5,
1962, the Council approved the Directive On Free Access To Skilled Employment In The Nuclear Field.1 1
"Specialized employment in the nuclear field," referred to in Article 96
of the Treaty is defined in Articles 2 and 3 of the Directive and in the Annex
to the Directive. Of prime importance, Article I of the Directive states:
Member States shall take all necessary measures, in accordance
with the provisions of the present Directive, to abolish any restrictions, based on nationality and having to do with access to skilled employment in the122nuclear field, affecting the nationals of one of the
Member States.
The Directive relates that on matters not covered by it, Member States
were to apply provisions adopted in implementing the EEC Treaty relating
to the free movement of workers. 2 3 Hence, the European Economic Community's Regulation No. 15 and its accompanying Directive, and their successors,
apply to those persons meant to benefit from the Euratom Directive.
One author feels that despite the operation of the Directive, the mobility
of the nuclear labor force might still be restricted due to the Member States'
usage of public order, national security or public safety.' 24 Such a probability
is now less likely with the definition of these terms brought forward by the
EEC in its Directive of February 25, 1964. The same author rightly points
out that the free rendering of nuclear services in the Member States pertains
only to participation in scientific and industrial nuclear installations 2118. Art. 96(1) of the Treaty.
119. See J. Polada, Euratom 119 (1964).
120. Euratom Comm'n, Fifth General Report on the Activities of the Community 103
(1962). The drafts were also submitted to the EEC Comm'n and the ECSC High Authority
for their comments.
121. [1962] E.E.C. J.O. 1650. The opinion of the Economic and Social Committee and
the European Parliament had been sought previous to Council's approval.
122. This is an unofficial translation.
123. Art. 5 of the Treaty.
124. J. Polach, supra note 119, at 93.
125. Id.
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The Euratom Directive has been welcomed by the Member States and so
far as is known, has been applied in toto without difficulty.
CONCLUSION

The free movement of persons across national frontiers is essential for a
viable Europe of the future. In the past, the passport has been the tell-tale
fetter on free mobility. The European Communities have gone far to remove
this obstacle, but not quite far enough. As we look at the EEC legislation which
serves as a guideline for the three Communities, we note that the persons
supplying services in the Six, the Common Market workers, the coal and steel
workers and the specialists in the nuclear industries are presently able to obtain
the necessary travel document in order to leave their own country to work
elsewhere in the Communities' territory. Where the Communities fall short of
their objectives is seen in the few provisions examined in the present EEC draft
of the regulation and directive which, if adopted, will come into force on July 1,
1968. The European Communities have been instrumental in eroding the
stringent passport control which has gripped Europe for the last fifty years.
It seems that if there is to be complete freedom of movement within the Communities for nationals of the Member States, identity documents additional to
the accepted travel document defeat the objectives. To realize the aim of free
labor mobility, some attention should be given by the European Communities
to the prospect of establishing a passport union, such as already exists amongst
half of their Member States under the aegis of Benelux.

